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Navajo

Subpart A—General Policies and
Instructions

§700.1 Purpose.

The purpose of this part is to imple-
ment provisions of the Act of December
22, 1974 (Pub. L. 93-531, 88 Stat. 1712 as
amended by Pub. L. 96-305, 94 Stat. 929),
hereinafter referred to as the Act, in
accordance with the following objec-
tives—

(a) To insure that persons displaced
as a result of the Act are treated fairly,
consistently, and equitably so that
these persons will not suffer the dis-
proportionate adverse, social, eco-
nomic, cultural and other impacts of
relocation.

(b) To set forth the regulations and
procedures by which the Commission
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shall operate; and implement the pro-
visions of the Act.

(c) To establish standards consistent
with those established in the imple-
mentation of the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (84 Stat. 1894,
42 U.S.C. 4601 et. seq., Pub. L. 91-646),
hereinafter referred to as the Uniform
Act.

(d) To insure that owners of habi-
tations and other improvements to be
acquired pursuant to the Act are treat-
ed fairly and consistently, to encour-
age and expedite acquisition by agree-
ments with such owners, to minimize
litigation, relieve congestion in the
courts and to promote public con-
fidence in the Commission’s relocation
program.

(e) To facilitate development of a re-
location plan according to the Act and
carry out the directed relocation as
promptly and fairly as possible, with a
minimum of hardship and discomfort
to the relocation, in accordance with
the Act.

§700.3 Assurances with respect to ac-
quisition and displacement.

The Commission will not approve any
programs or projects which may result
in the acquisition of habitations and/or
improvements, or in the displacement
of any person, until such time as writ-
ten assurances are submitted to the
Commission that such projects or pro-
grams are in accordance with the Act.
It will—

(a) Assure that, within a reasonable
period of time prior to displacement,
adequate, decent, safe and sanitary re-
placement dwellings (defined at §700.55)
will be available to all certified eligible
heads of households.

(b) Carry out relocation services in a
manner that will promote maximum
quality in housing.

(c) Inform affected persons of their
rights under the policies and proce-
dures set forth under the regulations in
this part.

§700.5 Supersedure of regulations.

These regulations supersede the regu-
lations formerly appearing in this part.
However, any acquisition of property
or displacement of a person occurring
prior to the effective date of these reg-

25 CFR Ch. IV (4-1-05 Edition)

ulations shall continue to be governed
by the regulations at 256 CFR part 700 in
effect at the time of the acquisition or
displacement.

§700.11 Manner of notice.

Each notice which the Commission is
required to provide under these regula-
tions shall be personally served, receipt
documented, or sent by certified or reg-
istered first-class mail, return receipt
requested. Each notice shall be written
in plain understandable language. Re-
cipients who notify the Commission
that they are unable to read and under-
stand the notice will be provided with
appropriate translation and counseling.
Each notice shall indicate the name
and telephone number of a person who
may be contacted for answers to ques-
tions or other needed help.

§700.13 Waiver of regulations.

(a) Any time limit specified for the
filing of a claim or an appeal under the
regulations in this part may, on a case
by case basis, be extended by the Com-
mission.

(b) The Commission may waive any
requirement of these regulations in
this part if such requirement is not re-
quired by law and if the Commission
finds such waiver or exception to be in
the best interest of individual Indian
applicants, the Commission, and the
United States. Any request for a Com-
mission waiver shall be submitted in
writing to the Commission and shall be
justified on a case by case basis.

§700.15 Waiver of rights by owner.

Nothing in these regulations shall
prevent a fully informed applicant
from voluntarily waiving any of his/her
rights under the regulations in this
part. A waiver of rights shall in no way
constitute an exemption from the re-
quirement to relocate pursuant to the
Act.

DEFINITIONS

§700.31 Applicability of definitions.

Except where otherwise noted, the
definitions appearing in this subpart A
apply to the regulations in this part.
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§700.33 Act (The Act).

(a) The Act. The Act is Pub. L. 93-531,
(88 Stat. 1712, 25 U.S.C. 640d.) as amend-
ed by Pub. L. 96-305 (94 Stat. 929).

§700.35 Applicant.

A person who applies for relocation
assistance benefits and agrees to relo-
cate as required by the Act.

§700.37 Application for relocation as-
sistance benefits and agreement to
move.

The application for relocation assist-
ance benefits and agreement to move is
Commission Form #69-R0001, comple-
tion of which is used for establishing
the date upon which a person shall be
deemed to have a contract with the
Commission to relocate pursuant to
section 14(b) of the Act.

§700.39 Appraisal.

The appraisal is an estimate of the
fair market value which is placed on
the habitation and other improvements
owned by a relocatee.

§700.41 Appraiser.

An appraiser is a person appointed or
hired by the Commission to make an
appraisal of the habitation and other
improvements on the land owned by
the relocatees. All compensation for
the appraiser shall be paid by the Com-
mission.

§700.43 Assistance payment.

An assistance payment is the addi-
tional payment made to the certified
eligible head of household pursuant to
section 14(b) of the Act. This term is
synonymous with ‘“‘incentive bonus’’.

§700.45 Business.

The term business means any lawful
activity, except a nonprofit organiza-
tion or a farm operation, that is—

(a) Conducted primarily for the pur-
chase, sale, lease and or rental of per-
sonal and/or real property, and/or for
the manufacture, processing, and/or
marketing of products, commodities,
and/or any other personal property; or

(b) Conducted primarily for the sale
of services to the public; or

(c) Solely for the purpose of subpart
D of this part, conducted primarily for

§700.53

outdoor advertising display purposes,
when the display(s) must be moved as a
result of the Act.

§700.47 Commission.

The Navajo and Hopi Indian Reloca-
tion Commission is that entity estab-
lished pursuant to 25 U.S.C. 640d-11
(section 12(a) of the Act).

§700.49 Certified
household.

A certified eligible head of household
is a person who has received notice
from the Commission that he/she has
been certified as eligible to receive cer-
tain relocation assistance benefits.

§700.51 Custodial parent.

A custodial parent is a person who
has the immediate personal care,
charge, and control of a minor child
who resides in his/her household, or a
person who fills the parental role but
who is not necessarily blood-related.

eligible head of

§700.53 Dwelling, replacement.

The term replacement dwelling
means a dwelling selected by the head
of a household as a replacement dwell-
ing that meets the criteria of this sec-
tion. A replacement dwelling is a
dwelling that:

(a) Is decent, safe, and sanitary as de-
scribed in §700.55.

(b) May include existing dwellings for
resale, new construction, modular
homes, mobile homes, mutual self-help
housing or other federally assisted
housing programs.

(c) Is in an area not subjected to un-
reasonable adverse environmental con-
ditions from either natural or man-
made sources and in an area not gen-
erally less desirable than that of the
acquired dwelling with respect to pub-
lic utilities, public and commercial fa-
cilities, and schools.

(d) Is available at a purchase price
within the ability-to-pay of the dis-
placed person. A replacement dwelling
shall be considered within the ability-
to-pay of the displaced person if, after
he receives a replacement housing pay-
ment and any available housing assist-
ance payments, his new monthly hous-
ing cost (defined at §700.81) for the re-
placement dwelling does not exceed
twenty-five percent (25%) of the
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monthly gross income of all adult
members of the household, including
supplemental income payments re-
ceived from public agencies. If the per-
son’s monthly income pattern is irreg-
ular, the Commission shall base its de-
termination of average gross monthly
income on the period of time, actual
and/or projected, that most fairly and
equitable represents the person’s abil-
ity-to-pay.

(e) Is actually available to the dis-
placed person on the private market,
other federally sponsored housing
projects, tribal-sponsored housing
projects and/or Commission-sponsored
housing projects.

§700.55 Decent,
dwelling.

(a) General. The term decent, safe,
and sanitary dwelling means a dwelling
which—

(1) Meets applicable federal, state
and local housing and occupancy codes;
including but not limited to the Uni-
form Building Code, National Elec-
trical Code, ICBO Plumbing Code, the
Uniform Mechanical Code, HUD Min-
imum Property Standards, and HUD
Mobile Home Construction and Safety
Standards (24 CFR part 4080).

(2) Is structurally sound, clean,
weathertight and in good repair and
has adequate living space and number
of rooms.

(3) Has an adequate and safe elec-
trical wiring system for lighting and
other electrical services where eco-
nomically feasible.

(4) Meets the requirements of the
HUD lead-based paint regulations (24
CFR part 42) issued under the Lead-
Based Paint Poisoning Prevention Act
(42 U.S.C. 4831 et seq.);

(5) In the case of a physically handi-
capped person, is free of any architec-
tural barriers. To the extent that
standards prescribed by the American
National Standards Institute, Inc., in
publication ANSI A117.1-1961 (R 1971),
are pertinent, this provision will be
considered met if it meets those stand-
ards;

(6) Has heating as required by -cli-
matic conditions;

(7) Has habitable sleeping area that is
adequately ventilated and sufficient to
accommodate the occupants;

safe, and sanitary

25 CFR Ch. IV (4-1-05 Edition)

(8) Has a separate well-lighted and
ventilated bathroom, affording privacy
to the user, that contains a sink and
bathtub or shower stall, properly con-
nected to hot and cold water, and a
flush toilet, all in good working order
and properly connected to a sewage
drainage system; and

(9) In the case of new construction or
modular housing, complies with the en-
ergy performance standards for new
buildings set forth by the U.S. Depart-
ment of Energy.

(10) The Commission may waive para-
graph (a)(3) or (8) of this section on a
case-by-case basis if it is determined
that it is in the best interest of the in-
dividual relocatee to do so.

§700.57 Dependent.

A dependent is a person who either
derives more than one-half of his/her
support from another or is under the
custody, control and care of another.
In instances where there are con-
flicting claims for the dependent status
of a person in more than one house-
hold, the household of the person hav-
ing custody, control and care shall be
determined to be the household where-
in the person is a dependent.

§700.59 Displaced person.

Displaced person means a member of
the Hopi Tribe residing within the area
partitioned to the Navajo Tribe or a
member of the Navajo Tribe residing
within the area partitioned to the Hopi
Tribe who must be relocated pursuant
to the Act. This term is synonymous
with the term ‘‘relocatee’.

§700.61 Fair market value.

Fair market value shall mean the
value placed on the habitation and im-
provements owned by each head of
household as determined pursuant to
§§700.117 through 700.121.

§700.65

Farm operation means any activity
conducted for the production of one or
more agricultural products or commod-
ities including livestock, crops and
timber for sale or home use, and cus-
tomarily producing such products or
commodities in sufficient quantity to
be capable of contributing materially

Farm operation.
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to the operator’s support as determined
in §700.171(b)(3).

§700.67 Habitation.

The term habitation means the
dwelling(s) of each household required
to relocate under the term of the Act.

§700.69 Head of household.

(a) Household. A household is:

(1) A group of two or more persons
living together at a specific location
who form a unit of permanent and do-
mestic character.

(2) A single person who at the time
his/her residence on land partitioned to
the Tribe of which he/she is not a mem-
ber actually maintained and supported
him/herself or was legally married and
is now legally divorced.

(b) Head of household. The head of
household is that individual who
speaks on behalf of the members of the
household and who is designated by the
household members to act as such.

(¢c) In order to qualify as a head of
household, the individual must have
been a head of household as of the time
he/she moved from the land partitioned
to a tribe of which they were not a
member.

[49 FR 22278, May 29, 1984]

§700.71 Improvements.

Improvements are structures and at-
tached fixtures to the land owned by a
member of a household required to re-
locate under the terms of the Act, in
addition to the habitation which im-
provements cannot readily be moved
without substantial damage, or whose
movement would require unreasonable
cost.

§700.77 Livestock.

The term livestock shall mean all do-
mesticated animals of every type
owned by the displaced person.

§700.79 Marriage.

Marriage is a legally recorded mar-
riage or a traditional commitment be-
tween a man or woman recognized by
the law of the Hopi Tribe or the Navajo
Tribe.

§700.91

§700.81 Monthly housing cost.

(a) General. The term monthly hous-
ing cost for a replacement dwelling
purchased by a certified eligible head
of household is the average monthly
cost for all mortgage payments, real
property taxes, reasonable utility
charges, and insurance.

(b) Computation of monthly housing
cost for replacement dwelling. A person’s
monthly housing cost for a replace-
ment dwelling shall be a projected
amount that includes one-twelfth of
the estimated reasonable annual cost
for utility charges.

§700.83 Nonprofit organization.

The term nonprofit organization
means a corporation, individual, or
other public or private entity that is
engaged in a lawful business, profes-
sional, or instructional activity on a
nonprofit basis and that has estab-
lished its nonprofit status under appli-
cable Federal, State, or Tribal law.

§700.85 Owner.

The term owner means the person
who holds any interest in habitations
and improvements to be acquired by
the Commission pursuant to section
15(a) of the Act, which the Commission
determines warrants consideration of
ownership.

§700.87

The term person means any indi-
vidual, partnership, corporation, or as-
sociation.

Person.

§700.89 Relocation contract.

The Relocation Contract is that con-
tract signed by the head of household
in which he/she agrees to purchase an
existing house or to construct a new
house, the owner of such existing house
or the builder of the proposed new
house agrees to sell or perform the con-
struction, and the Commission agrees
to make payments according to such
agreement.

[47 FR 17988, Apr. 27, 1982]

§700.91 Relocation report.

The relocation report shall be the re-
port prepared by the Commission and
submitted to Congress pursuant to sec-
tion 13(a) of the Act.
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§700.93 Relocation plan.

The relocation plan shall be the plan
prepared by the Commission and sub-
mitted to Congress pursuant to section
13(c) of the Act.

§700.95 Replacement housing funds.

Replacement housing funds means
those funds authorized to be appro-
priated pursuant to section 25(a)(1) of
the Act.

§700.97

(a) Residence is established by prov-
ing that the head of household and/or
his/her immediate family were legal
residents as of December 22, 1974, of the
lands partitioned to the Tribe of which
they are not members.

[49 FR 22278, May 29, 1984]

Residence.

§700.99 Salvage value.

Salvage value means the probable
sale price of an item, if offered for sale
on the condition that it will be re-
moved from the property at the buyer’s
expense, allowing a reasonable period
of time to find a person buying with
knowledge of the uses and purposes for
which it is adaptable and capable of
being used, including separate use of
serviceable components and scrap when
there is no reasonable prospect of sale
except on that basis.

§700.101 Single person.

A single person is a widow, widower,
unmarried or divorced person.

§700.103 Uniform Act.

The term Uniform Act means the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (84 Stat. 1894; 42 U.S.C. 4601 et
seq.; Pub. L. 91-646).

§700.105 Utility charges.

Utility charges means the cost for
heat, lighting, hot water, electricity,
natural gas, butane, propane, wood,
coal or other fuels water, sewer and
trash removal.

25 CFR Ch. IV (4-1-05 Edition)

Subpart B—Acquisition and Dis-
posal of Habitations and/or
Improvements

§700.111 Applicability of acquisition
requirements.

General. The requirements of this
subpart B apply to all Commission ac-
quisition of habitations and/or im-
provements that occur on or after the
effective date of these regulations.

§700.113 Basic acquisition policies.

(a) Appraisal and invitation to owner.
Before the initiation of negotiations,
the Commission shall have the habi-
tations and/or improvements appraised
to its satisfaction and will attempt to
assure that the owner or his designated
representative is contacted in advance
of the appraisal(s) and given an oppor-
tunity to accompany each appraiser
during the appraiser’s inspection of the
property.

(b) Determination and offer of fair mar-
ket value. Before the initiation of nego-
tiations, the Commission shall estab-
lish an amount which it believes is fair
market value for improvements. This
amount shall be based on a current ap-
praisal at the time negotations com-
mence for the Relocation Contract be-
tween the NHIRC and the relocatee.
The appraisal will be adjusted accord-
ing to the Boeckh Building Cost Modi-
fier for time or any physical changes in
the improvements. If any changes are
necessary the appraisal will be cor-
rected to reflect a current dollar value.
The amount of the current appraisal
will be offered as just compensation for
the improvements acquired, except as
provided in paragraph (d) of this sec-
tion. A copy of the initial appraisal
will be sent to the owner as soon as
possible after the appraisal program is
completed.

(c) Basic negotiation procedures. The
Commission will attempt to meet with
the owner or his/her representative to
discuss its offer to purchase his/her
property including the basis for the de-
termination of fair market value and
explain acquisition policies and proce-
dures, including payment of incidental
expenses. The owner shall be given rea-
sonable opportunity to present mate-
rial which he/she believes is relevant to
determining the value of the property
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and to suggest modification in the pro-
posed terms and conditions of the pur-
chase. The Commission shall consider
the owner’s presentation.

(d) If the condition of the property
indicates the need for a new appraisal
or if a significant delay has occurred
since the time of the latest appraisal of
the property, the Commission shall
have the appraisal updated or obtain a
new appraisal. If a new appraisal is for
a lesser value than the previous ap-
praisal and said lesser value is due to
damage done to the property during
the time between the two appraisals,
and such damage was not caused by the
owner of the improvement, the owner
shall be entitled to the higher ap-
praisal value.

(e) [Reserved]

(f) Objection to determination of fair
market value. If the owner objects to
the Commission’s determination of fair
market value, the owner may request a
hearing pursuant to the Commission’s
Hearing and Administrative Review
procedures;

(g) Payment before taking possession.
Before requiring an owner to surrender
possession of his habitations and/or im-
provements, the Commission shall—

(1) Apply the agreed purchase price
towards the acquisition price of the re-
placement dwelling or;

(2) Deposit with the court in an ap-
propriate proceeding, such as divorce
or probate, for the benefit of the owner,
an amount not less than the Commis-
sion’s determination of fair market
value for the property or the court
award of compensation for the property
up to the maximum benefit allowed
under the then existing replacement
housing benefit.

§700.115
tice.

Preliminary acquisition no-

As soon as feasible in the acquisition
process, the Commission shall issue a
preliminary acquisition notice to the
owner. The notice shall—

(a) Inform the owner of the Commis-
sion’s interest in acquiring his/her
habitations and/or improvements.

(b) Explain that such preliminary ac-
quisition notice is not a notice to va-
cate and that it does not establish eli-
gibility for relocation payments or

§700.119

other relocation assistance under these
regulations.

§700.117

(a) Appraisal standards. The Commis-
sion’s appraisals shall be based upon
nationally recognized appraisal stand-
ards and techniques to the extent that
such principles are consistent with the
concepts of value that the Commission
may establish.

(b) Documentation. Appraisal reports
must contain sufficient documenta-
tion, including supporting valuation
data and the appraiser’s analyses of
that data, to demonstrate the reason-
ableness of the appraiser’s opinion(s) of
value.

(c) Conflict of interest. No appraiser
shall have any interest, direct or indi-
rect, in the habitations and/or improve-
ments which he appraisers for the Com-
mission that would in any way conflict
with his performance of the appraisal.

Criteria for appraisals.

§700.119 Establishment of fair market
value.

(a) General. The Commission shall es-
tablish the amount of fair market
value to be offered to the owner for the
habitations and/or improvements. Such
amount shall not be less than—

(1) The appraiser’s recommendations
as to the fair market value of the habi-
tations and/or improvements; or

(2) The fair market value estimate
set forth in the agency’s approved ap-
praisal, if the property is valued at
$2,000 or less.

(b) Owner retention of improvements. If
the owner of a habitation and/or im-
provement is permitted to retain it for
removal off-site, the amount deter-
mined to be just compensation for the
interest in habitations and/or improve-
ments to be acquired from him shall
not be less than the amount deter-
mined by subtracting the salvage value
of the improvements he retains for off-
site removal from the amount deter-
mined to be fair market value for his
entire interest in the habitation and
improvement. Retention of improve-
ments by the owner shall not change,
alter or abrogate the requirement of
the Act that the owner must move
from land partitioned to the tribe of
which he/she is not a member.
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§700.121 Statement of the basis for the
determination of fair market value.

At the time of the initiation of nego-
tiations to acquire the habitations and/
or improvements, the Commission
shall furnish the owner, along with the
initial written purchase offer, a writ-
ten statement of the basis for the de-
termination of fair market value. To
the extent permitted by the Commis-
sion, the statement shall include the
following—

(a) A description and location identi-
fication of the habitations and/or im-
provements to be acquired.

(b) An inventory identifying the
buildings, structures, fixtures, and
other improvements, including appur-
tenant removable building equipment,
which are considered to be part of the
habitations and/or improvements for
which the offer of fair market value is
made.

(c) A recital of the amount of the
offer and a declaration that such
amount—

(1) Is the full amount believed by the
Commission to be just compensation
for the property and is not less than
the fair market value of the property
as determined on the basis of the ap-
praisal(s);

(2) Does not reflect any relocation
payments or other relocation assist-
ance which the owner is entitled to re-
ceive.

(d) If only a portion of a habitation
and/or improvement is to be acquired,
an apportionment of the total esti-
mated just compensation for the par-
tial acquisition will be made. In the
event that the Commission determines
that partial acquisitions are necessary,
all portions so acquired will be ac-
quired simultaneously.

§700.123 Expenses incidental to trans-
fer of ownership to the Commission.

Eligible costs. The Commission shall
reimburse the owner for reasonable ex-
penses he/she necessarily incurred inci-
dental to the transfer of habitations
and/or improvements to the Commis-
sion. The Commission is not required
to pay costs solely required to perfect
the owner’s interest in the habitations
and/or improvements.

25 CFR Ch. IV (4-1-05 Edition)

§700.125 Disposal of property.

Property acquired by the Commis-
sion pursuant to the Act shall be dis-
posed of in one of the following man-
ners:

(a) If the Commission determines
that the property acquired constitutes
a substantial risk to public health and
safety, the Commission may remove or
destroy the property.

(b) The Commission may transfer the
property acquired by gratuitous con-
veyance to the tribe exercising juris-
diction over the area. Notice of such
transfer shall be in writing and shall be
completed within sixty (60) days from
the finalization of all property acquisi-
tion procedures, unless the tribe noti-
fies the Commission in writing within
that time that the property transfer is
refused. In the event of a refusal by the
tribe, the Commission shall remove the
property.

§700.127 Payments for acquisition of
improvements.

Payments for acquisition of improve-
ments shall be made in the following
situations:

(a) To individuals who have been de-
nied benefits under these rules and who
can prove ownership of habitations and
improvements on land partitioned to
the tribe of which they are not mem-
bers. If the owner is deceased the pay-
ment shall be made to his or her es-
tate. Payments under this subsection
are further limited by 25 U.S.C. 640d-
14(c), Pub. L. 93-531, sec. 15(c).

(b) To individuals who have been cer-

tified as eligible for relocation benefits
but who at the time of certification,
own a decent, safe and sanitary dwell-
ing as determined by the Commission
pursuant to §700.187 and who own habi-
tation and improvements on land parti-
tioned to the tribe of which they are
not members.
Ownership shall be determined on the
basis of Commission appraisal records
at the time of the initial eligibility de-
termination.

(25 U.S.C. 640d, Pub. L. 93-531, 25 U.S.C. 640d-
14, Pub. L. 96-305)

[49 FR 35379, Sept. 7, 1984]
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Subpart C—General Relocation
Requirements

§700.131 Purpose and applicability.

This subpart prescribes general re-
quirements governing the provision of
relocation payments and other reloca-
tion assistance under the regulations
in this part. The relocation require-
ments of the regulations in this part
apply to the relocation of any displaced
person.

§700.133 Notice of displacement.

After the Commission’s Relocation
Report and Plan is in effect pursuant
to the Act, the Commission shall issue
a preliminary relocation notice to each
person identified by the Commission as
potentially subject to relocation. This
notice shall—

(a) Be published in a newspaper of
general circulation in the area of the
former Joint Use Area at least two
times, and shall be sent to each Chap-
ter House on the former Joint Use Area
for posting.

(b) Inform the person that he/she will
be required to relocate permanently in
the future unless the person has ap-
plied for and is determined to be eligi-
ble for a Life Estate.

(c) Generally describe the relocation
assistance program for which the per-
son may become eligible, including the
maximum allowable dollar amounts
and basic conditions of eligibility for
the payments.

§700.135 Relocation assistance advi-
sory services.

(a) General. The Commission may
carry out a relocation assistance advi-
sory program which offers the services
described in paragraph (b) of this sec-
tion. If the Commission determines
that a person occupying habitations
and/or improvements adjacent to the
habitations and/or improvements ac-
quired pursuant to the Act is caused
substantial social, economic cultural
or other injury because of such acquisi-
tion, it may offer such services to such
person.

(b) Services to be provided. The advi-
sory program will include such meas-
ures, facilities, and services as may be
necessary or appropriate in order to—

§700.135

(1) Personally interview where pos-
sible each certified eligible head of
household to determine his/her reloca-
tion needs and preferences, and explain
to him/her the relocation payments
and other assistance for which he/she
may be eligible, the related eligibility
requirements, and the procedures for
obtaining such payments and assist-
ance;

(2) Provide current and continuing
information on the availability, pur-
chase prices, and rental costs of re-
placement dwellings and commercial
and farm properties and locations, as
the case may be.

(3) Assure that replacement dwellings
are available to all certified eligible
heads of households.

(4) Assist any persons displaced from
a business or farm operation to obtain
and become established in a suitable
replacement location;

(5) Supply persons to be displaced
with appropriate information con-
cerning Tribal, Federal, State or local
housing programs, disaster loans and
other programs administered by the
Small Business Administration, and
other Federal or State programs offer-
ing assistance to persons to be dis-
placed;

(6) Endeavor to minimize the adverse
social, economic, cultural and other
hardships and impacts of relocation on
persons involved in adjusting to such
relocation.

(c) Coordination of relocation activities.
The Commission shall, to the max-
imum extent feasible, coordinate its
relocation assistance advisory services
activities with existing local, state,
federal and Tribal agencies to the ex-
tent necessary to enable it to carry out
its program. Referrals of displaced per-
sons for services to existing services
providers will be utilized whenever pos-
sible.

(d) Policy. The Commission shall con-
tinue to provide assistance to a family,
individual, business concern, non-profit
organization, or farm operation until
relocation has been achieved unless
section §700.139 becomes applicable.

(e) Reasons for terminating assistance.
In general, the circumstances under
which the Commission’s relocation ob-
ligations cease are the following:
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(1) Two years have elapsed since the
family or individual has moved to a de-
cent, safe and sanitary replacement
dwelling and has received all assist-
ance payments to which entitled.

(2) All reasonable efforts to trace a
family or individual have failed.

(3) The family or individual on his/
her own initiative moves to substand-
ard housing and has refused reasonable
offers of additional assistance in mov-
ing to a decent, safe and sanitary re-
placement dwelling.

(4) The business concern, farm oper-
ation, or non-profit organization has
received all assistance and payments to
which it is entitled, and has either
been successfully relocated or ceased
operations.

() Other relevant reasons as deter-
mined by the Commission.

§700.137 Final date for voluntary relo-
cation application.

(a) In order to be considered for vol-
untary relocation assistance benefits,
an applicant must have filed a com-
pleted application form with the Com-
mission by the close of business on
July 7, 1986.

(b) To qualify for relocation assist-
ance, individuals must meet the eligi-
bility requirements as of July 7, 1986.

[61 FR 19170, May 28, 1986]

§700.138 Persons who have not ap-
plied for voluntary relocation by
July 7, 1986.

(a) Pursuant to 25 U.S.C. 640d-14 (d)(3)
heads-of-household who do not make
timely arrangements for relocation by
filing an application by July 7, 1986,
shall be provided a replacement home
by the Commission. To be eligible for
benefits (Housing and Moving Ex-
penses), such persons must be, as of
July 7, 1986, physically residing full
time on land partitioned to a tribe of
which they are not members and they
must also otherwise meet all other cur-
rent eligibility criteria.

(b) The Commission shall utilize
amounts payable with respect to such
households pursuant to 25 U.S.C. 640d-
14(b)(2) and 25 U.S.C. 640d-34(a) for the
construction or acquisition of a home
and related facilities for such house-
holds.

25 CFR Ch. IV (4-1-05 Edition)

(c) Persons identified by the Commis-
sion as potentially subject to reloca-
tion who have not applied for reloca-
tion assistance shall be contacted by
the Commission as soon as practicable
after July 7, 1986. At such time, the
Commission shall—

(1) Request that the head-of-house-
hold choose an available area for relo-
cation, and contract with the Commis-
sion for relocation; and

(2) Offer the relocatee suitable hous-
ing; and

(3) Offer to purchase from the head-
of-household the habitation and im-
provements; and

(4) Offer provisions for the head-of-
household and his family to be moved
(e.g., moving expenses, etc.).

(d) If a person so identified fails to
agree to move after the actions out-
lined in this section are taken by the
Commission and suitable housing is
available (or sufficient funds are avail-
able to assure the relocation assistance
to which the relocatee may be enti-
tled), the Commission will issue a nine-
ty-day notice stating the date by which
the person will be required to vacate
the area partitioned to the Tribe of
which he is not a member.

[61 FR 19170, May 28, 1986]

§700.139 Referral for action.

Upon the expiration of all notice pe-
riods and upon the failure or refusal of
any relocatees to make timely ar-
rangements to move, the Commission
shall forward the names and addresses
of such relocatees to the Secretary of
the Interior and to the U.S. Attorney
for the District of Arizona for such ac-
tion as they deem appropriate. The
Commission will assure the avail-
ability of relocation assistance to
which the relocatees may be entitled.

§700.141 General requirements—
claims for relocation payments.

(a) Documentation. Any claim for a re-
location payment under subpart D, E,
F, G, or H of this part shall be sub-
mitted to the Commission on the ap-
propriate Commission form and sup-
ported by such documentation as may
reasonably be required by the Commis-
sion to demonstrate expenses incurred,
such as bills and receipts.
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(b) Time for filing. All claims for a re-
location payment shall be filed with
the Commission within sixty (60) days
after the family occupies the replace-
ment home unless this time period is
extended by the Commission.

(c) Direct payment of claim. Relocation
payments shall be made in accordance
with the terms of the Relocation Con-
tracts and are not subject to claims of
creditors or assignments.

§700.143 Payments for divorced or
separated relocatees.

General. The following considerations
apply to certified eligible heads of
household who are legally separated or
divorced and intend to establish sepa-
rate eligibility.

(a) Determination of benefits. Eligi-
bility for relocation benefits is deter-
mined as of the time that the Reloca-
tion Contract is signed.

(1) If the divorce or separation took
place before benefits were first applied
for, the spouse who vacated the habi-
tation will not be eligibile for benefits
and all relocation benefits will accrue
to the spouse remaining in occupancy
as head of the household remaining to
be relocated.

(2) If both husband and wife are in
possession of the habitation at the
time that benefits are first applied for,
and are divorced or separated prior to
signing of a Relocation Contract, both
husband and wife may qualify sepa-
rately for benefits if each meets the re-
quirements of eligibility under these
regulations.

(3) If both husband and wife are in
possession of the habitation at the
time a Relocation Contract is signed
but are divorced or separated prior to
occupancy of the replacement dwelling,
only one benefit will be paid to the
household. Such benefits (including the
assistance payment, moving expenses
and replacement dwelling benefit) and
the purchase price of the habitation
and improvements may be prorated be-
tween husband and wife in such man-
ner as they may agree in writing so
long as such proration is consistent
with the terms of the Relocation Con-
tract. Such proration may also be
made by a court of competent jurisdic-
tion. In the absence of an agreement
between the parties or a court order,

§700.145

any necessary prorations shall be made
by the Commission.

(b) For purposes of this section, a
head of household shall be considered
as married even though living apart
from his or her spouse unless legally
separated under a decree or separate
maintenance.

[47 FR 17988, Apr. 27, 1982]

§700.145

(a) Relocation benefits can be paid to
the estate of a deceased Certified Eligi-
ble Head of Household under the fol-
lowing circumstances:

(1) If there is no household requiring
relocation pursuant to the Act sur-
viving the deceased head of household:

(i) Compensation for the habitation
and other improvements owned by the
deceased head of household and the
cost of removing personal property
from the acquired habitation and other
improvements shall be paid to the es-
tate of a deceased head of household, or
as otherwise directed by a court of
competent jurisdiction.

(ii) No replacement housing benefit
or assistance payment (bonus) shall be
paid under this circumstance.

(2) Replacement housing benefits
may be paid to an estate only when a
certified eligible head of household was
qualified for such a housing payment
pursuant to the Act and signed a Relo-
cation Contract but died before the re-
placement housing was occupied. The
estate of a certified eligible head of
household who had not signed a Relo-
cation Contract at the time of his/her
death is not eligible for payment of a
replacement housing benefit.

(b) If one of a married couple who
was a certified eligible head of house-
hold dies, the surviving spouse may be
paid the same relocation assistance
benefits, including replacement hous-
ing payments, which the couple would
have received had death not occurred.
If there is no surviving spouse, a court
of competent jurisdiction may appoint
a guardian to act for minor members of
the household. The Commission shall
deal with such guardian and any mem-
bers of the household who have at-
tained their majority in a manner to

Payments to estates.
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effect relocation of the remaining
household under these regulations.

[47 FR 17988, Apr. 27, 1982]

§700.147 Eligibility.

(a) To be eligible for services pro-
vided for under the Act, and these reg-
ulations, the head of household and/or
immediate family must have been resi-
dents on December 22, 1974, of an area
partitioned to the Tribe of which they
were not members.

(b) The burden of proving residence
and head of household status is on the
applicant.

(c) Eligibility for benefits is further
restricted by 25 U.S.C. 640d-13(c) and
14(c).

(d) Individuals are not entitled to re-
ceive separate benefits if it is deter-
mined that they are members of a
household which has received benefits.

(e) Relocation benefits are restricted
to those who qualify as heads-of-house-
hold as of July 7, 1986.

[49 FR 22278, May 29, 1984, as amended at 51
FR 19170, May 28, 1986]

Subpart D—Moving and Related
Expenses, Temporary Emer-
gency Moves

§700.151 Eligibility.

(a) General. All certified eligible
heads of household are eligible for
moving and related expenses as pre-
scribed in this subpart. A certified eli-
gible head of household who lives on
his/her business or farm property may
be eligible for both a payment as a
dwelling occupant and a payment with
respect to the business or farm oper-
ation.

(b) Least costly approach. The amount
of payment for an eligible expense
under this subpart shall not exceed the
least costly method, as determined by
the Commission, of accomplishing the
objective of the payment without caus-
ing undue hardship to the certified eli-
gible heads of household.

(c) Prior approval. Written approval of
the Commission must be obtained for
all moving and search expenses in this
subpart. Such approval shall be ob-
tained by each certified eligible head of
household prior to incurring any ex-
pense from the real estate specialist to

25 CFR Ch. IV (4-1-05 Edition)

whom the case is assigned. If prior ap-
proval and the amount thereof is not
obtained from the Commission, the
Commission thereafter will determine:

(1) Whether the travel was required
and the expenses reasonable and;

(2) The amount of reimbursement to
be paid, if any.

§700.153 Actual reasonable moving
and related expenses—residential
moves.

Subject to the limitations contained
in this subpart, a certified eligible head
of household is entitled to actual rea-
sonable expenses for—

(a) Transportation computed at pre-
vailing federal per diem and mileage
allowance schedules, meals and lodging
away from home required by the Com-
mission.

(b) Transportation computed at pre-
vailing federal per diem and mileage
allowance schedules of the household
and personal property from the ac-
quired site to the replacement site.

(c) Packing, crating, unpacking and
uncrating of the personal property.

(d) Disconnecting, dismantling, re-
moving, reassembling and reinstalling
relocated household appliances, and
other personal property;

(e) Storage of the personal property,
not to exceed one year unless extended
by the Commission.

(f) Insurance of the personal property
in connection with the move and nec-
essary storage; and

(g) Other moving related expenses
that are not listed as ineligible under
§700.165, as the Commission determines
to be reasonable and necessary.

§700.155 Expenses in searching for re-
placement dwelling—residential
move.

(a) A certified eligible head of house-
hold is entitled to actual reasonable
expenses incurred in the search for a
replacement dwelling.

(b) Transportation, meals and lodg-
ing when required to be away from
home by the Commission, computed at
prevailing federal per diem and mileage
allowance schedules.
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§700.157 Actual reasonable moving
and related expenses—nonresiden-
tial moves.

(a) Eligible costs. Subject to the limi-
tations of §700.151(c) a certified eligible
business, farm operation or nonprofit
organization is entitled to payment for
actual reasonable expenses for:

(1) Transportation of personal prop-
erty from the acquired site to the re-
placement site.

(2) Packing, crating, unpacking, and
uncrating the personal property.

(3) Disconnecting, dismantling, re-
moving, reassembling and installing
relocated and substitute machinery,
equipment, and other personal prop-
erty. This includes connection to utili-
ties available nearby and modifications
necessary to adapt such property to
the replacement structure or to the
utilities or to adapt the utilities to the
personal property:

(4) Storage of the personal property;

(5) Insurance of personal property in
connection with the move and nec-
essary storage;

(6) Any license, permit or certifi-
cation required by the displaced per-
son, to the extent such cost is (i) nec-
essary to its re-establishment at the
replacement location and (ii) does not
exceed either the cost for one year or
for the remaining useful life of the ex-
isting license, permit, or certification,
whichever is less;

(7) Professional services, including
architect’s, attorney’s and engineer’s
fees, and consultant’s charges, nec-
essary for (i) planning the move of the
personal property, (ii) moving the per-
sonal property, or (iii) installing the
relocation personal property at the re-
placement location.

(8) Relettering signs and printing re-
placement stationery made obsolete as
a result of the move;

(9) Actual direct loss of personal
property;

(10) Purchase of substitute personal
property;

(11) Searching for a replacement lo-
cation;

(12) Other moving-related expenses
that are not listed as ineligible under
§700.165.

(b) Self-move. If the displaced person
self-moves his business, farm oper-
ation, or nonprofit organization, the

§700.159

Commission may approve a payment
for his moving expenses in an amount
not to exceed the lowest acceptable bid
or estimate obtained by the Commis-
sion, without submission of docu-
mentation of moving expenses actually
incurred.

(c) Notification to Commission and in-
spection. To be eligible for a payment
under this section, the displaced person
shall permit the Commission to make
reasonable and timely inspections of
the personal property at the displace-
ment and replacement sites.

§700.159 Payment for direct loss of
personal property—nonresidential
moves.

(a) General. A certified eligible busi-
ness is entitled to payment for actual
direct loss of an item of tangible per-
sonal property incurred as a result of
moving or discontinuing his business,
farm operation, or nonprofit organiza-
tion. The payment shall consist of the
reasonable costs incurred in attempt-
ing to sell the item plus the less of—

(1) The fair market value of the item
for continued use at the acquired site,
less the proceeds from its sale. (When
payment for property loss is claimed
for goods held for sale, the fair market
value shall be based on the cost of the
goods to the business, not the potential
selling price); or

(2) The estimated cost of moving the
item, but with no allowance for stor-
age. (If the business, farm operation or
nonprofit organization is discontinued,
the estimated cost shall be based on a
moving distance of 50 (fifty) miles.)

(b) Adwvertising sign. The amount of a
payment for direct loss of an adver-
tising sign, which is personal property,
shall be the lesser of—

(1) The depreciated reproduction cost
of the sign as determined by the Com-
mission, less the proceeds from its sale;
or

(2) The estimated cost of moving the
sign.

(c) Sales effort. To be eligible for pay-
ment for direct loss of personal prop-
erty, the claimant must make good
faith effort to sell the personal prop-
erty, unless the Commission deter-
mines that no such effort is necessary.
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(d) Transfer of ownership. To be eligi-
ble for payment for direct loss of per-
sonal property, the claimant shall
transfer to the Commission ownership
of the unsold personal property.

§700.161 Substitute personal
erty—nonresidential moves.

prop-

(a) General. If an item of personal
property, which is used as part of a
business, farm operation or nonprofit
organization, is not moved but is
promptly replaced with a comparable
substitute item at the replacement
site, the displaced person is entitled to
payment of the lesser of—

(1) The cost of the substitute item,
including installation cost at the re-
placement site, minus any proceeds
from the sale or trade-in of the re-
placed item, if any; or

(2) The estimated cost of moving the
replaced item, based on the lowest ac-
ceptable bid or estimate obtained by
the Commission for eligible moving
and related expenses, but with no al-
lowance for storage.

(b) Transfer of ownership. To be eligi-
ble for a payment under this section,
the claimant shall transfer to the Com-
mission ownership of the personal
property that has not been sold or trad-
ed in.

§700.163 Expenses in searching for re-
placement location—nonresidential
moves.

A displaced business, farm or non-
profit organization is entitled to an
amount not to exceed $500 (five-hun-
dred dollars), as determined by the
Commission, for actual reasonable ex-
penses incurred in searching for a re-
placement location, including—

(a) Transportation computed at pre-
vailing federal per diem and mileage
allowance schedules; meals and lodging
away from home;

(b) Time spent searching, based on
reasonable earnings;

(c) Fees paid to a real estate agent or
broker to locate a replacement site.

§700.165 Ineligible moving and related
expenses.

A displaced person is not entitled to
payment for—
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(a) The cost of moving any structure
or other improvement in which the dis-
placed person reserved ownership; or

(b) Interest on a loan to cover mov-
ing expenses; or

(¢) Loss of goodwill; or

(d) Loss of profits; or

(e) Loss of trained employees; or

(f) Physical changes at replacement
location of business, farm or nonprofit
organization, except as provided at
§700.157; or

(g) Any additional expense of a busi-
ness, farm, or nonprofit organization
incurred because of operating in a new
location.

§700.167 Moving and
penses—fixed payment.

related ex-

A displaced person (other than an
outdoor advertising display business
who is eligible for a payment for his ac-
tual moving and related expenses under
subpart D of these regulations) is enti-
tled to receive a fixed payment in lieu
of a payment for such actual moving
and related expenses.

§700.169 Fixed payment for moving
expenses—residential moves.

The fixed payment for moving and re-
lated expenses of a certified eligible
head of household from a dwelling con-
sists of—

(a) A moving expense allowance not
to exceed $300 (three hundred dollars).

(b) A dislocation allowance of $200
(two hundred dollars).

§700.171 Fixed payment for moving
expenses—nonresidential moves.

(a) General. The fixed payment for
moving and related expenses of a dis-
placed business or farm operation that
meets applicable requirements under
this section is an amount equal to its
average annual net earnings as com-
puted in accordance with §700.173, but
not less than $2,500 nor more than
$10,000. A nonprofit organization which
meets the applicable requirements
under this section is entitled to a pay-
ment of $2,500.

(b) Business. A business qualifies for
payment under this section if the Com-
mission determines that—

(1) The business cannot be relocated
without a substantial loss of its exist-
ing patronage.
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(2) The business is not part of a com-
mercial enterprise having another es-
tablishment, which is not being ac-
quired by the Commission, and which
is under the same ownership and en-
gaged in the same or similar business
activities. For purposes of this rule, no
remaining business facility which had
average annual gross receipts of less
than $1,000 and average annual net
earnings of less than $500, during the
two taxable years prior to displace-
ment, shall be considered ‘‘another es-
tablishment’’; and

(3) The business had (i) average an-
nual gross receipts of at least $1,000
during the two taxable years prior to
displacement, or (ii) average annual
net earnings of at least $500 as deter-
mined in accordance with §700.173.
However, the Commission may waive
this test in any case in which it deter-
mines that its use would cause a sub-
stantial hardship.

(c) Determining number of businesses
acquired. In determining whether two
or more legal entities, all of which
have been acquired, constitute a single
business, which is entitled to only one
fixed payment, all pertinent factors
shall be considered, including the ex-
tent to which—

(1) The same premises and equipment
are shared;

(2) Substantially identical or inter-
related business functions are carried
out and business and financial affairs
are commingled;

(3) The entities are held out to the
public, and to those customarily deal-
ing with them, as one business, and

(4) The same person or closely related
persons own, control or manage the af-
fairs of the entities.

(d) Farm operation. A farm operation
qualifies for a payment under this sec-
tion if the Commission determines that
it meets the criteria set forth in
§700.171(b)(3). In the case of a partial
acquisition, the fixed payment shall be
made only if the Commission deter-
mines that—

(1) The part acquired was a farm op-
eration before the acquisition; or

(2) The partial acquisition caused the
operator to be displaced from the farm
operation; or

§700.175

(3) The partial acquisition caused a
substantial change in the nature of the
farm operation.

(e) Nonprofit organization. A nonprofit
organization qualifies for a $2,500 pay-
ment under this section, if the Com-
mission determines that it—

(1) Cannot be relocated without a
substantial loss of existing patronage
(membership and clientele). A non-
profit organization is assumed to meet
this test, unless the Commission dem-
onstrates otherwise; and

(2) Is not part of an enterprise having
at least one other establishment en-
gaged in the same or similar activity
which is not being acquired by the
Commission.

§700.173 Average net earnings of busi-
ness or farm.

(a) Computing net earnings. For pur-
poses of this subpart, the average an-
nual net earnings of a business or farm
operation is one-half of its net earnings
before Federal, State and local income
taxes, during the two taxable years im-
mediately prior to the taxable year in
which it was displaced. However, if the
business or farm was not in operation
for the full two taxable years prior to
displacement, net earnings shall be
computed on the basis of the actual pe-
riod of operation on the acquired site,
projected to an annual rate. Also, aver-
age annual net earnings may be based
upon a different period of time when
the Commission determines it to be
more equitable. Net earnings include
any compensation obtained from the
business or farm operation by its
owner, his spouse, or dependents.

(b) Documentation. A displaced person
who elects to receive a fixed payment
in lieu of actual expenses incurred in
moving his business or farm shall fur-
nish the Commission proof of his net
earnings through income tax returns,
certified financial statements or other
reasonable evidence.

§700.175 Temporary
moves.

emergency

(a) General. An eligible household
may be granted temporary relocation
resources, at the Commission’s discre-
tion, provided:
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(1) That the move is for a limited
time period not to exceed 12 months
unless extended by the Commission.

(2) That permanent relocation re-
sources are not available at the time of
displacement.

(3) Prior approval of the Commission
is obtained.

(4) That a Relocation Contract pro-
viding for permanent relocation has
been executed.

(5) The head of household actually re-
mained domiciled on lands partitioned
to the tribe of which he is not a mem-
ber as of December 22, 1974, and con-
tinuously thereafter.

(6) The head of household shall va-
cate all improvements owned by him
on lands partitioned to the tribe of
which he is not a member and shall
transfer title to said improvements to
the Commission.

Temporary relocation shall in no way
diminish the responsibility of the Com-
mission to offer relocation assistance
and services designed to achieve per-
manent and suitable facilities.

(b) Conditions under which move to
temporary housing accommodations may
be approved. The move of a family or
individual into temporary housing ac-
commodations may be approved by the
Commission only if the following con-
ditions are met.

(1) The move will be undertaken be-
cause:

(i) It is necessary because of an emer-
gency as determined by the Commis-
sion; or

(ii) The individual or family is sub-
ject to conditions hazardous to his or
his family’s health or safety.

(2) The temporary housing is decent,
safe, and sanitary.

(3) The Commission shall have deter-
mined that within twelve (12) months
of the date of the temporary move, re-
placement housing meeting Commis-
sion-approved standards will be avail-
able for occupancy by the persons tem-
porarily rehoused.

(4) Prior to the move, the Commis-
sion shall provide in writing assurance
to each head of household that:

(i) Replacement housing will be
available at the earliest possible time
but in any event no later than twelve
(12) months from the date of the move
to temporary housing.
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(ii) Replacement housing will be
made available on a priority basis, to
the individual or family who has been
temporarily rehoused.

(iii) The move to temporary rehous-
ing will not, in any way, affect a claim-
ant’s eligibility for a replacement
housing payment nor deprive him of
the same choice or replacement hous-
ing units that would have been made
available had the temporary move not
been made.

(iv) The Commission will pay all
costs in connection with the move to
temporary housing, including any in-
creased housing costs.

(c) Agency documentation. To request
Commission approval for a temporary
move of a family, the following infor-
mation shall be submitted to the Com-
mission (additional information may
be required on a case-by-case basis):

(1) An explanation of the necessity
for the temporary move, based upon
the criteria set forth by the Commis-
sion.

(2) The estimated duration of the
temporary occupancy.

(3) In the case of the family or indi-
vidual, (i) a copy of the written assur-
ance which will be provided to the per-
son explaining his rights and the con-
tinuing obligation of the agency to pro-
vide relocation assistance, and (ii) evi-
dence that the family or individual
agrees to make the temporary move.

(d) Costs in connection with temporary
move—(1) Costs included. Costs included
in a temporary move may cover the
following:

(i) Actual reasonable moving costs
and related expenses for the move to
temporary accommodations.

(ii) For the family or individual
moved from a rental unit the dif-
ference, if any, between the rental cost
of the dwelling vacated and the rental
cost of the temporary unit.

(iii) For a homeowner who retains
ownership of his dwelling the reason-
able cost of renting the temporary
dwelling.

(iv) For a homeowner whose dwelling
has been acquired the difference, if
any, between his housing costs for the
acquired dwelling and the rental cost
of the temporary unit.

(2) Costs not a replacement home ben-
efit. Costs in connection with a move to
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temporary accommodations are not to
be considered as relocation payments
under the Act. (See paragraph (e) of
this section.)

(e) Distinguishing between cost of tem-
porary move and relocation payment. The
costs of a temporary move, as decribed
in the foregoing subparagraphs, are not
to be considered as all or a part of the
relocation payment to which a dis-
placed person is entitled under the Act.
Thus, when a family is moved to tem-
porary accommodations, a relocation
payment is not made and the election
or choice of type of payments that
would ordinarily be made upon dis-
placement must be delayed until the
final move is made. When the move out
of temporary accommodations is made,
the displaced person shall receive the
full relocation payments to which he/
she is entitled pursuant to Commission
regulations.

Subpart E—Replacement Housing
Payments

§700.181 Eligibility.

(a) Basic eligibility requirements. A cer-
tified eligible head of household who
established his/her residency require-
ments in the area partitioned to the
tribe of which he/she is not a member,
is eligible for the replacement housing
payment specified at §700.183(a).

(b) Other rules and requirements. A
payment under this subpart E is sub-
ject to the other applicable rules and
requirements of these regulations.

§700.183 Determination of
ment housing benefit.

(a) Amount of benefit. The replace-
ment housing benefit for a certified eli-
gible head-of-household is an amount
not to exceed fifty-five thousand dol-
lars ($55,000) for a household of three or
less and not to exceed sixty-six thou-
sand dollars ($66,000) for a household of
four or more. Subject to such other re-
quirements of these regulations as may
apply, the replacement housing benefit
shall be calculated as follows;

(1) The amount of the fair market
value of the habitation and improve-
ments purchased from an eligible head-
of-household pursuant to subpart B of
this part shall be applied first toward
the cost of a replacement dwelling.

replace-

§700.183

(2) An additional amount shall be
added to the value of the habitation
and improvements to equal the cost of
a decent, safe, and sanitary replace-
ment dwelling.

(3) The total value of the replace-
ment dwelling shall not exceed the
amount of the replacement housing
benefit specified in paragraph (a) of
this section.

(4) In the event the cost of providing
a decent, safe, and sanitary replace-
ment dwelling is less than the fair mar-
ket value of the habitation and im-
provements purchased from an eligible
head-of-household pursuant to subpart
B of this part, the difference shall be
paid to that head-of-household.

(b) The Commission shall, on or be-
fore the first Friday in April of each
fiscal year, after consultation with the
Secretary of the Department of Hous-
ing and Urban Development, annually
increase, decrease or leave unadjusted
the above limitations on replacement
housing benefits to reflect changes in
housing or development and construc-
tion costs, other than costs of land,
during the preceding year. In deter-
mining whether to increase or decrease
the replacement housing benefit limi-
tations set forth above, the Commis-
sion shall consider the following:

(1) The most recent percentage rate
of increase or decrease in single family
housing construction costs reported by
HUD. (General Prototype Housing
Costs For One to Four Family Dwelling
Units).

(2) The most recent Boecht Building
Cost Modifier.

(3) The experience of relocatee fami-
lies in obtaining replacement housing
within the current benefits.

(4) The cost of available replacement
housing which meets Commission
standards as set forth in these regula-
tions.

(5) Such other available information
which the Commission deems appro-
priate and which is relevant to a deter-
mination of whether replacement hous-
ing benefits should be increased or de-
creased to reflect change in housing or
development and construction costs
during the preceding year.
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(c) If the owner retains ownership of
his dwelling, moves it from the ac-
quired site, and reoccupies it on a re-
placement site, the purchase price of
the replacement dwelling shall be con-
sidered to be the sum of—

(1) The cost of the replacement site,
if any; plus

(2) The moving and restoration ex-
penses; plus

(3) The costs, if any, incurred to
make the unit a decent, safe, and sani-
tary replacement dwelling; but not to
exceed the above limitation on total
replacement home benefits.

[47 FR 17988, Apr. 27, 1982, as amended at 52
FR 21951, June 10, 1987]

§700.187 Utilization
home benefits.

The Commission shall assure that all
eligible heads of household receive a
decent, safe and sanitary replacement
dwelling in the following manner:

(a) If the eligible head of household
owns no dwelling other than that on
the area from which he or she must
move pursuant to the Act, the Commis-
sion will make funds available to the
head of household as provided in these
regulations for the acquisition of a re-
placement home in one of the following
manners:

(1) Purchase of an existing home, by
the head of household,

(2) Construction of a home by the
head of household,

(3) Participation or purchase by the
head of household in a mutual help
housing or other home ownership
project under the U.S. Housing Act of
1937 (60 Stat. 888, as amended; 42 U.S.C.
1401) or in any other federally assisted
housing program.

(b) If the eligible head of household
owns or is buying or building a home in
an area other than the area from which
he or she must move pursuant to the
Act, the Commission will expend relo-
cation benefits in one of the following
manners:

(1) If the home is decent, safe, and
sanitary, but is encumbered by a mort-
gage, such mortgage existing as of the
effective date of these regulations, the
Commission will expend replacement
housing benefits up to the maximum
then existing benefit to accelerate to
the maximum extent possible the

of replacement
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achievement by that household of debt-
free home ownership.

(2) If the home is owned free and
clear but does not meet Commission
decent, safe, and sanitary standards,
the Commission will, at its discretion,
either:

(i) Expend replacement home benefits
for improvements to assure the home
meets decent, safe, and sanitary stand-
ards, or

(ii) Expend replacement home bene-
fits for the acquisition of a replace-
ment dwelling as if the eligible head of
household or spouse did not own a
home as in paragraph (a) of this sec-
tion.

(3) If the home is neither owned free
and clear nor decent, safe, and sani-
tary, the Commission will, at its dis-
cretion, either:

(i) Expend replacement home benefits
for improvements to assure that the
home meets decent, safe, and sanitary
standards, and to accelerate to the
maximium extent possible the achieve-
ment of debt-free home ownership, or

(ii) Expend replacement home bene-
fits for the acquisition of a replace-
ment dwelling as if the eligible head of
household or spouse did not own a
home as in paragraph (a) of this sec-
tion.

(4) If the home is decent, safe, and
sanitary, and is owned free and clear,
no replacement home benefits will be
paid.

(c) Home improvements shall include
the following: General repairs, painting
and texturing, fencing—including cor-
rals, landscaping, grading, room addi-
tions, re-modeling, roofing, insulating,
repair or improvements to the water,
sewerage, cooling, heating, or elec-
trical systems, storage buildings, en-
ergy conservation measures, and other
home improvements as determined and
defined by the Commission.

(d) In implementing these regula-
tions the Commission will encourage
the use of innovative energy or other
technologies in order to achieve the
minimum monthly housing cost fea-
sible for each replacement house.
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§700.189 Expenditure of replacement
home benefits.

Replacement home benefits shall be
expended or obligated in full at or be-
fore the time of original acquisition ex-
cept as stated below. It is not antici-
pated that such exceptions would be
common and each such instance shall
be reviewed and a determination will
be made by the Certification Officer.

(a) Under wunusual circumstances
such as: Unknown (latent) defects in
the replacement dwellings, significant
change of circumstances and extreme
hardship, benefits may be expended
after the time of original acquisition
up to the existing maximum replace-
ment home benefit.

(b) All replacement home benefits
shall be expended not later than one (1)
year after the date of payment of the
incentive bonus, except under unusual
circumstances as stated above, up to
the statutory maximum.

(c) Replacement home benefits shall
not be expended for maintenance ex-
cept under unusual circumstances as
stated above, up to the statutory max-
imum.

(d) For purposes of this paragraph,
the time of original acquisition shall
be defined as the date of execution of
the Commission’s Relocation Contract.

Subpart F—Incidental Expenses

§700.195

Incidental expenses are those reason-
able expenses, as determined by the
Commission, to be incidental to the
purchase of the replacement dwelling,
but not prepaid.

General.

§700.197
ments.

A certified eligible head of household
is eligible for reimbursement of ex-
penses that are incidental to the pur-
chase of a replacement dwelling, as
provided in §700.199 hereof.

Basic eligibility require-

§700.199 Incidental expenses.

(a) Eligible costs. Subject to the limi-
tations in paragraphs (b) and (c) of this
section, the incidental expenses to be
paid are those actually incurred by the
displaced person incident to the pur-

§700.205

chase of the replacement dwelling, in-
cluding—

(1) Legal, closing, and related costs,
including those for title search, pre-
paring conveyance instruments, notary
fees, preparing plats, recording fees;
and title insurance;

(2) Lender, FHA or VA appraisal fees;

(3) FHA or VA application fee;

(4) Certification of structural sound-
ness when required by the lender;

(5) Credit report;

(6) Owner’s and mortgagee’s evidence
or assurance of title;

(7) Escrow agent’s fee;

(8) State revenue or documentary
stamps, sales or transfer taxes;

(9) Such administrative costs as are
necessary to secure and acquire home-
site leases and/or allotments on tribal
lands. These costs may include survey
fees, appropriate tribal fees and other
conveyance instruments as may be ap-
propriate;

(10) Costs, such as advertising
charges, incurred incident to the pur-
chase of the improvements owned by
the head of household.

(11) Cost related to fee inspector’s in-
spections of the replacement dwelling.

(12) Such other costs as the Commis-
sion determines to be incidental to the
purchase.

(b) Truth in lending charge. Any ex-
pense, which is determined to be part
of the debt service or finance charge
under 15 U.S.C. 131-1641 and Regulation
Z (12 CFR part 226) issued thereunder
by the Board of Governors of the Fed-
eral Reserve System, is not eligible for
reimbursement as an incidental ex-
pense.

Subpart G—Assistance Payments
(Incentive Bonus)

§700.205 Eligibility requirements.

A certified eligible head of household
is eligible for the assistance payment
pursuant to section 14(b) of the Act.

(a) Amount of payment. The amount of
payment shall be computed in accord-
ance with the schedule provided for in
section 14(b) of the Act.

(b) Date for determination of amount of
assistance payment. The date of comple-
tion and filing with the Commission of
the Application for Relocation Assist-
ance and Agreement to Relocate shall
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be the date used for determination of
the amount of the assistance payment.

(c) Time of payment. Assistance pay-
ments provided for in this section shall
only be paid upon actual occupancy of
the replacement dwelling and vacation
of the acquired habitation and/or im-
provement, if any, in the area parti-
tioned to the Tribe of which he/she is
not a member.

Subpart H—Last Resort
Replacement Housing

§700.209 Applicability.

The provisions of this subpart apply
only when the Commission determines
that, unless it acts under the provi-
sions of this subpart, there is a reason-
able likelihood that replacement dwell-
ing(s) will not be available on a timely
basis to person(s) to be displaced.

§700.211 Basic rights and rules.

The provisions of this subpart do not
deprive any displaced person of any
rights described elsewhere in these reg-
ulations. The Commission may meet
its obligation to provide persons with
reasonable opportunities to relocate to
a replacement dwelling by offering
such opportunities developed or to be
developed under this subpart.

§700.213 Methods of providing last re-
sort replacement housing.

(a) General. The methods of providing
last resort housing include, but are not
limited to—

(1) Rehabilitation of, and/or additions
to, an existing replacement dwelling;

(2) A replacement housing payment
in excess of the limits set forth in sub-
parts E and F of this part or the provi-
sion of direct Commission mortgage fi-
nancing;

(3) The construction of a new replace-
ment dwelling;

(4) The relocation and, if necessary,
rehabilitation of a replacement dwell-
ing;

(5) The purchase of land and/or a re-
placement dwelling by the Commission
and subsequent sale or lease to, or ex-
change with, a displaced person; and

(6) The removal of barriers to the
handicapped as may be necessary.
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Subpart —Commission
Operations

§700.219 General.

(a) The operation of the Commission
shall be governed by a Management
Manual passed, amended or repealed by
a majority of the Commission at any
regular or special meeting. The Man-
agement Manual is the prescribed me-
dium for publication of policies, proce-
dures and instructions which are nec-
essary to facilitate the day-to-day op-
erations and administration of the
Commission.

(b) Meetings. The Commission shall
hold a regular monthly meeting on the
first Friday of each month at a time
and place designated by public notice
unless said Friday falls on a legal holi-
day, in that event, the meeting shall
begin on the next regular workday. The
monthly meeting may continue for as
many days thereafter as is necessary to
complete the regular affairs of the
Commission, and may be recessed from
time to time and reconvened at times
designated by the Chairperson.

(c) Special public meetings. May be
called by any Commissioner with ten
(10) working days written notice given
to the other Commissioners. Written
notice may be waived by a release bear-
ing the signatures of all three Commis-
sioners.

(d) Executive Session. During a regular
or special meeting, any Commissioner
may request an Executive Session for
purposes of personnel and administra-
tive matters.

(e) Compliance with other laws and reg-
ulations. As a federal agency, the Com-
mission will conduct its activities in
conformance with applicable federal
statutes and administrative proce-
dures.

Subpart J—Inspection of Records

§700.235

(a) This subpart contains the regula-
tions of the Commission implementing
the requirement of subsection (a)(3) of
the Freedom of Information Act, 5
U.S.C. 552(a)(3), which provides that
the Commission ‘‘upon any request for
records which (1) Reasonably describes

Purpose and scope.
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such records and (2) is made in accord-
ance with published rules stating the
time, place, fees (if any), and proce-
dures to be followed, shall make the
records promptly available to any per-
son.” This subpart describes the proce-
dures by which records may be ob-
tained from the Commission. The pro-
cedures in this subpart are not applica-
ble to requests for records published in
the FEDERAL REGISTER or opinions in
the adjudication of cases, statements
of policy and interpretations and ad-
ministrative staff manuals which have
been published or made available under
subpart A of this part.

§700.237 Definitions.

Act. As used in this subpart, ‘“Act”
means the ‘“‘Freedom of Information
Act,” 5 U.S.C. 552.

§700.239 Records available.

(a) Commission policy. It is the policy
of the Commission to make the records
of the Commission available to the
public to the greatest extent possible,
in keeping with the spirit of the Free-
dom of Information Act.

(b) Statutory disclosure requirement.
The Freedom of Information Act re-
quires that the Commission, on a re-
quest from a member of the public to
inspect or copy records made in accord-
ance with the procedures in this sub-
part, shall promptly make the records
available.

(c) Statutory exemptions. The Act ex-
empts nine categories of records from
this disclosure requirement. The Act
provides that disclosure is not required
of matters that are:

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of na-
tional defense or foreign policy and in
fact properly classified pursuant to
such Executive Order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy;

(3) Specifically exempt from disclo-
sure by statute;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(6) Inter-agency or intra-agency
memorandums or letters which would
not be available by law to a party

§700.239

other than an agency in litigation with
the agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Investigatory records compiled for
law enforcement purposes, but only to
the extent that production of such
records would

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the indentity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(d) Decisions on requests. It is the pol-
icy of the Commission to withhold in-
formation falling within an exemption
only if (1) disclosure is prohibited by
statute or Executive Order or (2) sound
grounds exist for invocation of the ex-
emption.

(e) Deletion of portions of records. If a
requested record contains material
within an exemption together with ma-
terial not within an exemption and it
is determined under the regulations in
this subpart to withhold the exempt
material, any reasonably segregable
nonexempt material shall be separated
from the exempt material.

(f) Creation of records. This subpart
applies only to records which exist at
the time a request for records is made.
Records are not required to be created
in response to a request by combining
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or compiling selected items from the
files or by preparing a new computer
program, nor are records required to be
created to provide the requester with
such data as proportions, percentages,
frequency distributions, trends, or
comparisons.

(g8) Records of concern to other depart-
ments and agencies. (1) If the release of
a record would be of concern to both
the Commission and another Federal
agency, the record will be made avail-
able by the Commission only if the in-
terest of the Commission is the pri-
mary interest. If the Commission’s in-
terest is not the primary interest, the
requester shall be referred in writing to
the agency having the primary inter-
est. The Commission has the primary
interest in a record if the record was
developed pursuant to Commission reg-
ulations, directives, or request even
though the record originated outside of
the Commission.

(2) If the release of a record in which
the Commission has a primary interest
would be of substantial concern to an-
other agency, the official processing
the request, should, if administratively
feasible and appropriate, consult with
that agency before releasing the
record.

(h) Records obtained from the public. If
a requested record was obtained by the
Commission from a person or entity
outside of the Government, the official
responsible for processing the request
shall, when it is administratively fea-
sible to do so, seek the views of that
person or entity on whether the record
should be released before making a de-
cision on the request.

§700.241 Request for records.

(a) Submission of requests. A request to
inspect or copy records shall be made
to the installation where the records
are located. If the records are located
at more than one installation or if the
specific location of the records is not
known to the person wishing to inspect
or copy the records, he may direct his
request to the head of the appropriate
bureau, or the bureau’s chief public in-
formation officer, if any.

(b) Form of request. (1) Requests in-
voking the Freedom of Information Act
shall be in writing.
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(2)(Q) A request must reasonably de-
scribe the records requested. A request
reasonably describes the records re-
quested if it will enable an employee of
the Commission familiar with the sub-
ject area of the request to locate the
record with a reasonable amount of ef-
fort. If such information is available,
the request should identify the subject
matter of the record, the date when it
was made, the place where it was made,
and the person or office that made it,
the present custodian of the record,
and any other information which will
assist in location of the requested
records. If the request involves a mat-
ter known by the requester to be in
litigation, the request should also state
the case name and court hearing the
case.

(ii) If the description of a record
sought is insufficient to allow identi-
fication and location of the record, the
response denying the request on this
ground shall so state and, to the extent
possible, indicate what additional de-
scriptive information, if any, would as-
sist in location of the record.

(3) A request shall state the max-
imum amount of fees which the re-
quester is willing to pay. Requesters
are notified that under §700.251, the
failure to state willingness to pay fees
as high as are anticipated by the Com-
mission will delay running of the time
limit and delay processing of the re-
quest, if the responsible official antici-
pates that the fees chargeable may ex-
ceed $25.00.

(4)(1) To insure expeditious handling,
requests shall be prominently marked,
both on the envelope and on the face of
the request, with the legend ‘“FREE-
DOM OF INFORMATION REQUEST.”
The failure of a request to bear such a
legend will not disqualify a request
from processing under the procedures
in this subpart if the request otherwise
meets the requirments of this section.
A request not bearing the legend
“FREEDOM OF INFORMATION RE-
QUEST” will not, however, be deemed
to have been received for purposes of
the running of the time limit set out in
§700.245 until it has been identified by
bureau personnel as a Freedom of In-
formation request and marked by them
with this legend.
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(ii) Commission personnel identifying
a communication from the public not
bearing the legend “FREEDOM OF IN-
FORMATION REQUEST” as a request
otherwise meeting the requirements of
this section shall immediately (A)
mark the communication with the leg-
end “FREEDOM OF INFORMATION
REQUEST.” (B) date the request to re-
flect the date on which it was identi-
fied, and (C) take steps to assure proper
processing of the request under the
procedures in this subpart.

(d) Categorical requests. (1) A request
for all records falling within a reason-
ably specific category shall be regarded
as conforming to the statutory require-
ment that records be reasonably de-
scribed if (i) it can be determined
which particular records are covered by
the request and (ii) the records can be
searched for, collected and produced
without wunduly burdening or inter-
fering with Commission operations be-
cause of the staff time consumed or the
resulting disruption of the files.

(2) If a categorical request is deter-
mined under paragraph (d)(1) of this
section not to reasonably describe the
records requested, the response deny-
ing the request on that ground shall
specify the reasons why and shall ex-
tend to the requester an opportunity to
confer with knowledgeable Commission
personnel in an attempt to reduce the
request to manageable proportions by
reformulation and by agreeing on an
orderly procedure for the production of
the records.

§700.243 Action on initial requests.

(a) Granting of requests. (1) A re-
quested record shall be made available
if (i) the record is not exempt from dis-
closure or (ii) the record is exempt
from disclosure, but its withholding is
neither required by statute or Execu-
tive order nor supported by sound
grounds.

(b) Form of grant. (1) When a re-
quested record has been determined to
be available, the official processing the
request shall immediately notify the
person requesting the record as to
where and when the record is available
for inspection or as the case may be,
where and when copies will be avail-
able. If fees are due under §700.251, the
responsible official shall also state the

§700.243

amount or, if the exact amount cannot
be determined, the approximate
amount of fees due.

(2) If the record was obtained by the
Commission from a person or entity
outside of the Government, the respon-
sible official shall, when it is adminis-
tratively feasible to do so, notify that
person or entity that the record has
been made available.

(¢c) Denial of requests. (1) A request for
a record may be denied only if it is de-
termined that (i) the record is exempt
from disclosure and (ii) that with-
holding of the record is required by
statute or Executive order or supported
by sound grounds.

(2) A request to inspect or copy a
record shall be denied only by the Free-
dom of Information Act Officer or by
an official whom the Executive Direc-
tor has in writing designated.

(d) Form of denial. A reply denying a
request shall be in writing and shall in-
clude:

(1) A reference to the specific exemp-
tion or exemptions under the Freedom
of Information Act authorizing the
withholding of the record;

(2) The sound ground for withholding;

(3) A listing of the names and titles
or positions of each person responsible
for the denial;

(4) A statement that the denial may
be appealed to the Commission pursu-
ant to §700.247 and that such appeal
must be in writing and be received by
this official within twenty (20) days
(Saturdays, Sundays, and public legal
holidays excepted) after the date of the
denial, in the case of the denial of an
entire request, or within twenty (20)
days (Saturdays, Sundays, and public
legal holidays excepted) of records
being made available, in the case of a
partial denial, by writing to the Free-
dom of Information Act Officer, Nav-
ajo-Hopi Indian Relocation Commis-
sion, P.O. Box KK, Flagstaff, Arizona
86002.

(e) Exception. The requirements of
paragraphs (c), (d), and (e) of this sec-
tion do not apply to requests denied
under §2.14 on the ground that the re-
quest did not reasonably describe the
records requested or to requests for
records which do not exist.
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(f) Filing of denials. Copies of all re-
plies denying, in whole or part, a re-
quest for a record which are issued
under this section of §700.243 shall be
promptly submitted by the Freedom of
Information Act Officer, denials to the
Executive Director and the Commis-
sion’s legal counsel.

§700.245 Time limits on processing of
initial requests.

(a) Basic limit. Requests for records
shall be processed promptly. A deter-
mination whether to grant or deny a
request shall be made within no more
than ten (10) days (excepting Satur-
days, Sundays, and legal public holi-
days) after receipt of a request. This
determination shall be communicated
immediately to the requester.

(b) Running of basic time limit. For
purposes of paragraph (a) of this sec-
tion, the time limit commences to run
when a request is received at the Com-
mission’s office in Flagstaff, Arizona.

(c) Extensions of time. In the following
unusual circumstances, the time limit
for acting upon an initial request may
be extended to the extent reasonably
necessary to the proper processing of
the particular request, but in no case
may the time limit be extended for
more than ten (10) working days:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject-matter interest
therein.

(d) Authority to make extensions. (1) An
extension of time under paragraph (c)
of this section may be made only by
the Freedom of Information Act Officer
or such higher authority as the Com-
mission has in writing designated.

(2) The person requesting the records
shall be notified in writing of the ex-
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tension. The written notice shall state
the reason for the extension and the
date on which a determination on the
request is expected to be dispatched.

(3) The Freedom of Information Act
Officer shall be responsible for prompt-
ly furnishing copies of such notices to
the Executive Director and the Com-
mission’s legal counsel.

(e) Treatment of delay as denial. (1) If
no determination has been reached at
the end of the ten (10) day period for
deciding an initial request, or the last
extension thereof, the requester may
deem his request denied and may exer-
cise a right of appeal in accordance
with the provisions of §700.247.

(2) When no determination can be
reached within the applicable time
limit, the responsible official shall nev-
ertheless continue to process the re-
quest. On expiration of the time limit,
the responsible official shall inform the
requester of the reason for the delay, of
the date on which a determination may
be expected to be dispatched, and of his
right to treat the delay as a denial for
purposes of appeal to the Commission
in accordance with §700.247. The re-
quester may be asked to consider de-
laying use of his right to appeal until
the date on which the determination is
expected to be dispatched. If the re-
quester so agrees, he is deemed not to
have treated the failure to respond
within the applicable time limit as a
denial for purposes of the running of
the twenty (20) working-day appeal pe-
riod set out in §700.247. If a determina-
tion of the request is not issued by the
new agreed upon date, or if the request
is denied in whole or part, the re-
quester will have available his full
right of appeal under §700.247, includ-
ing the entire twenty (20) working-day
period for filing of the appeal.

§700.247 Appeals.

(a) Right of appeal. Where a request
for records has been denied, in whole or
part, the person submitting the request
may appeal the denial to the Commis-
sion.

(b) Time for appeal. An appeal must be
received no later than twenty (20) days
(Saturdays, Sundays, and public legal
holidays excepted) after the date of the
initial denial, in the case of a denial of
an entire request, or twenty (20) days
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(Saturdays, Sundays, and public legal
holidays excepted) after records have
been made available, in the case of a
partial denial.

(c) Form of appeal. (1) An appeal shall
be initiated by filing a written notice
of appeal. The notice shall be accom-
panied by copies of the original request
and the initial denial and should, in
order to expedite the appellate process
and give the requester an opportunity
to present his arguments, contain a
brief statement of the reasons why the
requester believes the initial denial to
have been in error.

(2) The appeal shall be addressed to
Freedom of Information Act Officer,
Navajo-Hopi Indian Relocation Com-
mission, P.O. Box KK, Flagstaff, Ari-
zona 86002.

(3)(1) Both the envelope containing
the notice of appeal and the face of the
notice shall bear the legend ‘‘FREE-
DOM OF INFORMATION APPEAL”.
The failure of an appeal to bear such a
legend will not disqualify an appeal
from processing under §2.18 if the ap-
peal otherwise meets the requirements
of this section. An appeal not bearing
the legend “FREEDOM OF INFORMA-
TION APPEAL” will not, however, be
deemed to have been received for pur-
poses of the running of the time limit
set out in §700.249 until it has been
identified by Commission personnel as
a Freedom of Information appeal and
marked by them with this legend.

(ii) Commission personnel identifying
a communication from the public not
bearing the legend “FREEDOM OF IN-
FORMATION APPEAL” as an appeal
otherwise meeting the requirements of
this section shall immediately (A)
mark the communication with the leg-
end “FREEDOM OF INFORMATION
APPEAL,” (B) date the appeal to re-
flect the date on which it was identi-
fied, and (C) take steps to assure proper
processing of the appeal under the pro-
cedures in this subpart.

(4) The Freedom of Information Act
Officer shall be responsible for prompt-
ly furnishing copies of such notices to
the Executive Director and the Com-
mission’s legal counsel.

§700.249 Action on appeals.

(a) Authority. Appeals from initial de-
nials of requests for records shall be de-
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cided for the Commission by the Exec-
utive Director after consultation with
the Commission’s legal counsel.

(b) Time limit. A final determination
on any appeal shall be made within
twenty (20) days (excepting Saturdays,
Sundays, and public legal holidays)
after receipt of the appeal.

(c) Extensions of time. (1) If the time
limit for responding to the initial re-
quest for a record was not extended
under the provisions of §700.245 or was
extended for fewer than ten (10) work-
ing days, the time for processing of the
appeal may be extended by the Execu-
tive Director to the extent reasonably
necessary to the proper processing of
the appeal, but in no event may the ex-
tension, when taken together with any
extension made during processing of
the initial request, result in an aggre-
gate extension with respect to any one
request of more than ten (10) working
days. The time for processing of an ap-
peal may be extended only if one or
more of the wunusual circumstances
listed in §700.245(c) requires an exten-
sion.

(2) The Executive Director shall, in
writing, advise the appellant of the
reasons for the extension and the date
on which a final determination of the
appeal is expected to be dispatched.

(3) If no determination on the appeal
has been reached at the end of the
twenty (20) working-day period for de-
ciding an appeal, or the last extension
thereof, the requester is deemed to
have exhausted his administrative
remedies, giving rise to a right of re-
view in a district court of the United
States as specified in 5 U.S.C. 552(a)(4).
When no determination can be reached
within the applicable time limit, the
appeal will nevertheless continue to be
processed. On expiration of the time
limit, the requester shall be informed
of the reason for the delay, of the date
on which a determination may be ex-
pected to be dispatched, and of his
right to seek judicial review. The re-
quester may be asked to consider de-
laying resort to his right to judicial re-
view until the date on which the deter-
mination on his appeal is expected to
be dispatched.
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(d) Form of decision. The final deter-
mination on an appeal shall be in writ-
ing and shall state the basis for the de-
termination. If the determination is to
release the requested records or por-
tions thereof, the Freedom of Informa-
tion Act Officer shall immediately
make the records available or instruct
the appropriate bureau official to make
them immediately available. If the de-
termination upholds in whole or part
the initial denial of a request for
records, the determination shall advise
the requester of his right to obtain ju-
dicial review in the U.S. District Court
for the district in which the withheld
records are located, or in which the re-
quester resides or has his principal
place of business or in the U.S. District
Court for the District of Columbia, and
shall set forth the names and titles or
positions of each person responsible for
the denial.

(e) Distribution of copies. Copies of
final determinations issued by the
Commission shall be provided to the
Commission’s legal counsel.

§700.251 Fees.

(a) Services for which fees may be
charged. (1) Unless waived pursuant to
the provisions of paragraph (c) of this
section, user fees shall be charged for
document search and duplication costs
incurred in responding to requests for
records. User fees also shall be charged
for the formal certification of
verification attached to authenticated
copies of records under the seal of the
Commission.

(2) Unless waived or reduced pursuant
to paragraph (c) of this section, user
fees shall be charged in accordance
with the schedule of charges contained
in the Commission’s Management Man-
ual.

(b) Services for which fees may not be
charged. No fee may be charged for any
services required by the Freedom of In-
formation Act to be performed in re-
sponding to a request for records other
than those services for which fees may
be charged under paragraph (a) of this
section. Services for which no fees may
be charged include, but are not limited
to,

(1) Examining requested records to
determine whether they are exempt
from mandatory disclosure or whether,
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even if exempt, they should neverthe-
less be made available in whole or part,

(2) Deleting exempt matter from
records so that the remaining portions
of the records may be made available,

(3) Monitoring a requester’s inspec-
tion of agency records made available
to him for inspection, and

(4) Resolving legal and policy issues
affecting access to requested records.

(c) Waiver or reduction of fees. (1) Fees
otherwise chargeable for document
search and duplication costs incurred
in responding to requests for records
may be waived or reduced, as appro-
priate, if the official making the
records available determines that fur-
nishing the records can be considered
as primarily benefiting the public as
opposed to the requester.

(2) Fees otherwise applicable for doc-
ument research and duplication costs
incurred in responding to requests may
be waived and not charged if the re-
quest involves:

(i) Furnishing unauthenticated cop-
ies of any documents reproduced for
gratuitous distribution;

(ii) Furnishing one copy of a personal
document (e.g., a birth certificate) to a
person who has been required to fur-
nish it for retention by the Commis-
sion;

(iii) Furnishing one copy of the tran-
script of a hearing before a hearing of-
ficer in a grievance or similar pro-
ceeding to the employee for whom the
hearing was held.

(3) Fees otherwise chargeable for doc-
ument search and duplication costs in-
curred in responding to requests may
be waived or reduced if the cost of col-
lecting the fee would exceed the
amount of the fee or if the request in-
volves:

(i) Furnishing records to press, radio
and television representatives for dis-
semination through the media to the
general public;

(ii) Furnishing records to donors with
respect to their gifts;

(iii) Furnishing records to individ-
uals or private non-profit organizations
having an official voluntary or cooper-
ative relationship with the Commission
to assist the individual or organization
in its work with the Commission;

(iv) Furnishing records to state, local
and tribal governments and public
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international organizations when to do
so without charge is an appropriate
courtesy, or when the recipient is car-
rying on a function related to that of
the Commission and to do so will help
to accomplish the work of the Commis-
sion;

(v) Furnishing records when to do so
saves costs and yields income equal to
the direct cost of providing the records
(e.g., where the Commission’s fee for
the service would be included in a bill-
ing against the Commission);

(vi) Furnishing records when to do so
is in conformance with generally estab-
lished business custom (e.g., furnishing
personal reference data to prospective
employers of former Commission em-
ployees);

(vii) Furnishing one copy of a record
in order to assist the requester to ob-
tain financial benefits to which he is
entitled (e.g., veterans or their depend-
ents, employees with Government em-
ployee compensation claims or persons
insured by the Government).

(d) Notice of anticipated fees and pre-
payment. (1) Where it is anticipated
that fees chargeable under this section
may amount to more than $25.00 and
the requester has not indicated in ad-
vance his willingness to pay fees as
high as are anticipated, the request
shall be deemed not to have been re-
ceived for purposes of the time limits
established by §700.245 until the re-
quester is advised of the fees which are
anticipated and has agreed to pay these
fees. Advice to requesters with respect
to anticipated fees shall be provided
promptly.

(2) The appropriate cases, advance
payment of fees may be required before
requested records are made available
to the requester.

(3) A notice of anticipated fees or no-
tice of request for advance payment
shall extend an offer to the requester
to confer with appropriate personnel in
an attempt to reformulate the request
in a manner which will reduce the an-
ticipated fees and meet the needs of the
requester.

(e) Form of payment. Payment of fees
shall be made by check or money order
payable to the Navajo-Hopi Indian Re-
location Commission. The term United
States or the initials ““U.S.” shall not
be included on the check or money
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order. Where appropriate, the official
responsible for handling a request may
require that payment by check be
made in the form of a certified check.

Subpart K—Privacy Act

§700.255 Purpose and scope.

This subpart contains the regulations
of the Navajo and Hopi Indian Reloca-
tion Commission implementing section
3 of the Privacy Act.

§700.257 Definitions.

(a) Act. As used in this subpart,
““Act” means section 3 of the Privacy
Act, 5 U.S.C. bb2a.

(b) Individual. As used in this sub-
part, ‘“‘individual” means a citizen of
the United States or an alien lawfully
admitted for permanent residence.

(c) Maintain. As used in this subpart,
the term ‘‘maintain’ includes main-
tain, collect, use or disseminate.

(d) Record. As used in this subpart,
“record’”’ means any item, collection,
or grouping of information about an in-
dividual that is maintained by the
Commission including, but not limited
to, education, financial transactions,
medical history, and criminal or em-
ployment history and that contains the
individual’s name, or the identifying
number, symbol, or other identifying
particular assigned to the individual,
such as a finger or voice print, or a
photograph.

(e) System of records. As used in this
subpart, ““‘System of records’ means a
group of any records under the control
of the Commission from which infor-
mation is retrieved by the name of the
individual or by some identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual.

(f) Medical records. As used in this
subpart, ‘“‘medical records’ means rec-
ords which relate to the identification,
prevention, cure or alleviation of any
disease, illness or injury including psy-
chological disorders, alcoholism and
drug addiction.

(g) Civil Service Commission personnel
records. As used in this subpart, ‘“‘Civil
Service Commission personnel records”
means records maintained for the Civil
Service Commission by the Commis-
sion and used for personnel manage-
ment programs or processes such as
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staffing, employee development, retire-
ment, and grievances and appeals.

(h) Statistical records. As used in this
subpart, ‘‘statistical records’” means
records in a system of records main-
tained for statistical research or re-
porting purposes only and not used in
whole or in part in making any deter-
mination about an identifiable indi-
vidual.

(i) Routine use. As used in this sub-
part, ‘routine use” means a use of a
record for a purpose which is compat-
ible with the purpose for which it was
collected.

(j) System notice. As used in this sub-
part, ‘‘system notice’” means the notice
describing a system of records required
by 5 U.S.C. 552a(e)(4) to be published
annually in the FEDERAL REGISTER.

(k) System manager. As used in this
subpart, ‘‘system manager’ means the
official designated in a system notice
as having administrative responsibility
for a system of records.

(1) Commission Privacy Act Officer. As
used in the subpart, ‘“‘Commission Pri-
vacy Act Officer’” means the official in
the Commission charged with responsi-
bility for assisting the Commission in
carrying out the functions which he is
assigned in this subpart and for coordi-
nating the activities of the divisions of
the Commission in carrying out the
functions which they are assigned in
this subpart.

§700.259 Records subject to Privacy
Act.

The Privacy Act applies to all ‘‘rec-
ords” as that term 1is defined in
§700.257(d), which the Commission
maintains in a ‘‘system of records,” as
that term is defined in §700.257(e).

§700.261 Standards for maintenance of
records subject to the Act.

(a) Content of records. Records subject
to the Privacy Act shall contain only
such information about an individual
as is relevant and necessary to accom-
plish a purpose of the agency required
to be accomplished by statute or Exec-
utive Order of the President.

(b) Standards of accuracy. Records
subject to the Privacy Act which are
used in making any determination
about any individual shall be main-
tained with such accuracy, relevance,
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timeliness, and completeness as is rea-
sonably necessary to assure fairness to
the individual in making the deter-
mination.

(c) Collection of information. (1) Infor-
mation which may be used in making
determination about an individual’s
rights, benefits, and privileges under
Federal programs shall, to the greatest
extent practicable, be collected di-
rectly from that individual.

(2) In deciding whether collection of
information from an individual, as op-
posed to a third party source, is prac-
ticable, the following factors, among
others may be considered:

(i) Whether the nature of the infor-
mation sought is such that it can only
be obtained from a third party;

(ii) Whether the cost of collecting the
information from the individual is un-
reasonable when compared with the
cost of collecting it from a third party;

(iii) Whether there is a risk that in-
formation collected from third parties
if inaccurate, could result in an ad-
verse determination to the individual
concerned;

(iv) Whether the information, if sup-
plied by the individual, would have to
be verified by a third party; or

(v) Whether provisions can be made
for verification, by the individual, of
information collected from third par-
ties.

(d) Advice to individual concerning uses
of information. (1) Each individual who
is asked to supply information about
himself which will be added to a sys-
tem of records shall be informed of the
basis for requesting the information,
how it may be used, and what the con-
sequences, if any, are of not supplying
the information.

(2) At a minimum, the notice to the
individual must state;

(i) The authority (whether granted
by statute or Executive Order of the
President) which authorizes the solici-
tation of the information and whether
disclosure of such information is man-
datory or voluntary;

(ii) The principal purpose or purposes
for which the information is intended
to be used;

(iii) The routine uses which may be
made of the information; and
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(iv) The effects on him, if any, of not
providing all or any part of the re-
quested information.

(3)(i) When information is collected
on a standard form, the notice to the
individual shall be on the form or on a
tear-off sheet attached to the form or
on a separate sheet, whichever is most
practical.

(ii) When information is collected by
an interviewer, the interviewer shall
provide the individual with a written
notice which the individual may re-
tain. If the interview is conducted by
telephone, however, the interviewer
may summarize the notice for the indi-
vidual and need not provide a copy to
the individual unless the individual re-
quests that a copy be mailed to him.

(iii) An individual may be asked to
acknowledge, in writing, that he has
been afforded the notice required by
this section.

(e) Records concerning activity pro-
tected by the First Amendment. No record
may be maintained describing how any
individual exercises rights guaranteed
by the First Amendment to the Con-
stitution unless (1) expressly author-
ized by statute or by the individual
about whom the record is maintained
or (2) pertinent to and within the scope
of an authorized law enforcement ac-
tivity.

§700.263 Assuring integrity of records.

(a) Statutory requirement. The Privacy
Act requires that records subject to the
Act be maintained with appropriate ad-
ministrative, technical and physical
safeguards to insure the security and
confidentiality of records and to pro-
tect against any anticipated threats or
hazards to their security or integrity
which could result in substantial harm,
embarassment, inconvenience, or un-
fairness to any individual on whom in-
formation is maintained, 5 U.S.C.
522a(e)(10).

(b) Records maintained in manual form.
When maintained in manual form,
records subject to the Privacy Act
shall be maintained, at a minimum,
subject to the following safeguards, or
safeguards affording comparable pro-
tection:

(1) Areas in which the records are
maintained or regularly used shall be
posted with an appropriate warning

§700.265

stating that access to the records is
limited to authorized persons. The
warning shall also summarize the re-
quirements of §700.265 and state that
the Privacy Act contains a criminal
penalty for the unauthorized disclosure
of records to which it applies.

(2) During working hours, (i) the area
in which the records are maintained or
regularly used shall be occupied by au-
thorized personnel or (ii) access to the
records shall be restricted by their
storage in locked metal file cabinets or
a locked room.

(3) During non-working hours, access
to the records shall be restricted by
their storage in locked metal file cabi-
nets or a locked room.

(c) Records maintained in computerized
form. When maintained in computer-
ized form, records subject to the Pri-
vacy Act shall be maintained, at a min-
imum, subject to safeguards based on
those recommended in the National
Bureau of Standards booklet ‘‘Com-
puter Security Guidelines for Imple-
menting the Privacy Act of 1974” (May
30, 1975), and any supplements thereto,
which are adequate and appropriate to
assuring the integrity of records in the
system.

(d) Civil Service Commission personnel
records. A system of records made up of
Civil Service Commission personnel
records shall be maintained under the
security requirements set out in 56 CFR
293.108.

§700.265 Conduct of employees.

(a) Handling of records subject to the
Act. Employees whose duties require
handling of records subject to the Pri-
vacy Act shall, at all times, take care
to protect the integrity, security and
confidentiality of these records.

(b) Disclosure of records. No employee
of the Commission may disclose rec-
ords subject to the Privacy Act unless
disclosure is permitted under §700.267
or is to the individual to whom the
record pertains.

(c) Alteration of records. No employee
of the Commission may alter or de-
stroy a record subject to the Privacy
Act unless (1) such alteration or de-
struction is properly undertaken in the
course of the employee’s regular duties
or (2) such alteration or destruction is
required by a decision under §§700.287—
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700.295 or the decision of a court of
competent jurisdiction.

§700.267 Disclosure of records.

(a) Prohibition of disclosure. No record
contained in a system of records may
be disclosed by any means of commu-
nication to any person, or to another
agency, except pursuant to a written
request by, or with the prior written
consent of, the individual to whom the
record pertains.

(b) General exceptions. The prohibition
contained in paragraph (a) of this sec-
tion does not apply where disclosure of
the record would be:

(1) To those officers or employees of
the Commission who have a need for
the record in the performance of their
duties; or

(2) Required by the Freedom of Infor-
mation Act, 5 U.S.C. 522.

(c) Specific exceptions. The prohibition
contained in paragraph (a) does not
apply where disclosure of the record
would be:

(1) For a routine use as defined in
§700.257(1) which has been described in
a systems notice published in the FED-
ERAL REGISTER;

(2) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13
U.S. Code.

(3) To a recipient who has provided
the System Manager responsible for
the system in which the record is
maintained with advance adequate
written assurance that the record will
be used solely as a statistical research
or reporting record, and the record is
to be transferred in a form that is not
individually identifiable;

(4) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the U.S. Government, or for evaluation
by the Administrator of General Serv-
ices or his designee to determine
whether the record has such value;

(5) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law, and if the
head of the agency or instrumentality
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has made a written request to the De-
partment specifying the particular por-
tion desired and the law enforcement
activity for which the record is sought;

(6) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if
upon such disclosure notification is
transmitted to the last known address
of such individual;

(7) To either House of Congress, or, to
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of
any such joint committee;

(8) To the Comptroller General, or
any of his authorized representatives,
in the course of the performance of the
duties of the General Accounting Of-
fice; or

(9) Pursuant to the order of a court of
competent jurisdiction.

(d) Reviewing records prior to disclo-
sure. (1) Prior to any disclosure of a
record about an individual, unless dis-
closure is required by the Freedom of
Information Act, reasonable efforts
shall be made to assure that the rec-
ords are accurate, complete, timely
and relevant for agency purposes.

(2) When a record is disclosed in con-
nection with a Freedom of Information
request made under subpart B of this
part and it is appropriate and adminis-
tratively feasible to do so, the re-
quester shall be informed of any infor-
mation known to the Commission indi-
cating that the record may not be fully
accurate, complete, or timely.

§700.269 Accounting for disclosures.

(a) Maintenance of an accounting. (1)
Where a record is disclosed to any per-
son, or to another agency, under any of
the specific exceptions provided by
§700.267(c), an accounting shall be
made.

(2) The accounting shall record (i) the
date, nature, and purpose of each dis-
closure of a record to any person or to
another agency and (ii) the name and
address of the person or agency to
whom the disclosure was made.

(3) Accountings prepared under this
section shall be maintained for at least
five years or the life of the record,
whichever is longer, after the disclo-
sure for which the accounting is made.
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(b) Access to accountings. (1) Except
for accountings of disclosures made
under §700.267(c)(b), accountings of all
disclosures of a record shall be made
available to the individual to whom the
record relates at his request.

(2) An individual desiring access to
accountings of disclosures of a record
pertaining to him shall submit his re-
quest by following the procedures of
§700.277.

(c) Notification of disclosure. When a
record is disclosed ©pursuant to
§700.267(c)(9) as the result of the order
of a court of competent juridiction,
reasonable efforts shall be made to no-
tify the individual to whom the record
pertains as soon as the order becomes a
matter of public record.

§700.271 Requests for notification of
existence of records: Submission.

(a) Submission of requests. (1)(i) An in-
dividual desiring to determine under
the Privacy Act whether a system of
records contains records pertaining to
him shall address his inquiry to the
system manager having responsibility
for the system unless the system no-
tice describing the system prescribes or
permits submission to some other offi-
cial or officials.

(ii) If a system notice describing a
system requires that an individual con-
tact more than two officials concerning
the existence of records in the system,
an individual desiring to determine
whether the system contains records
pertaining to him may contact the sys-
tem manager for assistance in deter-
mining which official is most likely to
be in possession of records pertaining
to that individual.

(2) If an individual desires to deter-
mine whether records pertaining to
him are maintained in two or more sys-
tems, he shall make a separate inquiry
concerning each system.

(b) Form of request. (1) An inquiry to
determine whether a system of records
contains records pertaining to an indi-
vidual shall be in writing.

(2) To insure expeditious handling,
the request shall be prominently
marked, both on the envelope and on
the face of the request, with the legend
“PRIVACY ACT INQUIRY.”

(3) The request shall state that the
individual is seeking information con-

§700.273

cerning records pertaining to himself
and shall supply such additional identi-
fying information, if any, as is called
for in the system notice describing the
system.

(4) If an individual has reason to be-
lieve that information pertaining to
him or her may be filed under a name
other than the name he or she is cur-
rently using (e.g., a maiden name), he
or she shall include this information in
the request.

§700.273 Request for mnotification of
existence of records: Action on.

(a) Decisions on request. (1) An indi-
vidual inquiring to determine whether
a system of records contains records
pertaining to him shall be advised
within ten (10) days (excepting Satur-
days, Sundays and legal public holi-
days) whether or not the system does
contain records pertaining to him un-
less (i) the records were compiled in
reasonable anticipation of a civil ac-
tion or proceeding or (ii) the system of
records is one which has been excepted
from the notification provisions of the
Privacy Act by rulemaking.

(2) If the records were compiled in
reasonable anticipation of a civil ac-
tion or proceeding or the system of
records is one which has been excepted
from the notification provisions of the
Privacy Act by rulemaking, the indi-
vidual will be promptly notified that
his is not entitled to notification of
whether the system contains records
pertaining to him.

(b) Authority to deny requests. A deci-
sion to deny a request for notification
of the existence of records shall be
made by the Privacy Act Officer.

(c) Form of decision. (1) No particular
form is required for a decision inform-
ing an individual whether or not a sys-
tem of records contains records per-
taining to him.

(2) A decision declining to inform an
individual whether or not a system of
records contains records pertaining to
him shall be in writing and shall state
the basis for denial of the request and
shall advise the individual that he may
appeal the declination to the Executive
Director pursuant to §700.285 by writ-
ing to the Privacy Act Officer, Navajo
and Hopi Indian Relocation Commis-
sion, P.O. Box KK, Flagstaff, Arizona
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86002, and that the appeal must be re-
ceived by this official within twenty
(20) days (Saturdays, Sundays and pub-
lic legal holidays excepted) of the date
of the decision.

§700.275 Requests
records.

The Privacy Act permits an indi-
vidual, upon his request, to gain access
to his record or to any information per-
taining to him which is contained in a
system and to review the record and
have a copy made of all or any portion
thereof in a form comprehensive to
him, 5 U.S.C. 552a(d)(1). A request for
access shall be submitted in accord-
ance with the procedures in this sub-
part.

for access to

§700.277 Requests for
records: Submission.

(a) Submission of requests. (1) Requests
for access to records shall be submitted
to the system manager having respon-
sibility for the system in which the
records are maintained unless the sys-
tem notice describing the system pre-
scribes or permits submission to some
other official or officials.

(2) If an individual desires access to
records maintained in two or more sep-
arate systems, he shall submit a sepa-
rate request for access to the records in
each system.

(b) Form of request. (1) A request for
access to records subject to the Pri-
vacy Act shall be in writing.

(2) To insure expeditious handling,
the request shall be prominently
marked, both on the envelope and on
the face of the request, with the legend
“PRIVACY ACT REQUEST FOR AC-
CESS.”

(3) The request shall specify whether
the requester seeks all of the records
contained in the system which relate
to him or only some portion thereof. If
the requester seeks only a portion of
the records which relate to him, the re-
quest shall reasonably describe the spe-
cific records sought.

(4) If the requester seeks to have cop-
ies of the requested records made, the
request shall state the maximum
amount of copying fees which the re-
quester is willing to pay. A request
which does not state the amount of
fees the requester is willing to pay will

access to
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be treated as a request to inspect the
requested records. Requesters are fur-
ther notified that under §700.279(d) the
failure to state willingness to pay fees
as high as are anticipated by the Com-
mission will delay processing of a re-
quest.

(6) The request shall supply such
identifying information, if any, as is
called for in the system notice describ-
ing the system.

(6) Requests failing to meet the re-
quirements of this paragraph shall be
returned to the requester with a writ-
ten notice advising the request of the
deficiency in the request.

§700.279 Requests for
records: Initial decision.

access to

(a) Decisions on requests. A request
made under this subpart for access to a
record shall be granted promptly un-
less (1) the record was compiled in rea-
sonable anticipation of a civil action or
proceeding or (2) the record is con-
tained in a system of records which has
been excepted from the access provi-
sions of the Privacy Act by rule-
making.

(b) Authority to deny requests. A deci-
sion to deny a request for access under
this subpart shall be made by the Pri-
vacy Act Officer.

(c) Form of decision. (1) No particular
form is required for a decision granting
access to a record. The decision shall,
however, advise the individual request-
ing the record as to where and when
the record is available for inspection
or, as the case may be, where and when
copies will be available. If fees are due
under §700.279(d), the individual re-
questing the record shall also be noti-
fied of the amount of fees due or, if the
exact amount has not been determined,
the approximate amount of fees due.

(2) A decision denying a request for
access, in whole or part, shall be in
writing and shall state the basis for de-
nial of the request. The decision shall
also contain a statement that the de-
nial may be appealed to the Executive
Director pursuant to §700.281 by writ-
ing to Privacy Act Officer, Navajo and
Hopi Indian Relocation Commission,
P.O. Box KK, Flagstaff, Arizona 86002,
and that the appeal must be received
by this official within twenty (20) days
(Saturdays, Sundays and public legal
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holidays excepted) of the date of the
decision.

(d) Fees. (1) No fees may be charged
for the cost of searching for or review-
ing a record in response to a request
made under §700.271.

(2) Fees for copying a record in re-
sponse to a request made under §700.271
shall be charged in accordance with the
schedule of charges contained in the
Commission’s Management Manual,
unless the official responsible for proc-
essing the request determines that, in
his/her opinion, reduction or waiver of
fees is appropriate.

(3) Where it is anticipated that fees
chargeable in connection with a re-
quest will exceed the amount the per-
son submitting the request has indi-
cated he/she is willing to pay, the offi-
cial processing the request shall notify
the requester and shall not complete
processing of the request until the re-
quester has agreed, in writing, to pay
fees as high as are anticipated.

§700.281 Requests for notification of
existence of records and for access
to records: Appeals.

(a) Right of appeal. If an individual
has been notified that he/she is not en-
titled to notification of whether a sys-
tem of records contains records per-
taining to him or has been denied ac-
cess, in whole or part, to a requested
record that individual may appeal to
the Executive Director.

(b) Time for appeal. (1) An appeal
must be received by the Privacy Act
Officer no later than twenty (20) days
(Saturdays, Sundays and public legal
holidays excepted) after the date of the
initial decision on a request.

(2) The Executive Director may, for
good cause shown, extend the time for
submission of an appeal if a written re-
quest for additional time is received
within twenty (20) days (Saturdays,
Sundays and public legal holidays ex-
cepted) of the date of the initial deci-
sion of the request.

(c) Form of appeal. (1) An appeal shall
be in writing and shall attach copies of
the initial request and the decision on
the request.

(2) The appeal shall contain a brief
statement of the reasons why the ap-
pellant believes the decision on the ini-
tial request to have been in error.

§700.287

(3) The appeal shall be addressed to
Privacy Act Officer, Navajo and Hopi
Indian Relocation Commission, Box
KK, Flagstaff, Arizona 86002.

(d) Action on appeals. (1) Appeals from
decisions on initial requests made pur-
suant to §§700.273 and 700.277 shall be
decided for the Commission by the Ex-
ecutive Director after consultation
with the Commission’s legal counsel.

(2) The decision on an appeal shall be
in writing and shall state the basis for
the decision.

§700.283 Requests for access to
records: Special situations.

(a) Medical records. (1) Medical rec-
ords shall be disclosed to the individual
to whom they pertain unless it is de-
termined, in consultation with a med-
ical doctor, that disclosure should be
made to a medical doctor of the indi-
vidual’s choosing.

(2) If it is determined that disclosure
of medical records directly to the indi-
vidual to whom they pertain could
have an adverse effect on that indi-
vidual, the individual may designate a
medical doctor to receive the records
and the records will be disclosed to
that doctor.

(b) Inspection in presence of third
party. (1) An individual wishing to in-
spect records pertaining to him which
have been opened for his inspection
may, during the inspection, be accom-
panied by a person of his own choosing.

(2) When such a procedure is deemed
appropriate, the individual to whom
the records pertain may be required to
furnish a written statement author-
izing discussion of his record in the ac-
companying person’s presence.

§700.285 Amendment of records.

The Privacy Act permits an indi-
vidual to request amendment of a
record pertaining to him if be believes
the record is not accurate, relevant,
timely or complete, 5 U.S.C. 552a(d)(2).
A request for amendment of a record
shall be submitted in accordance with
the procedures in this subpart.

§700.287 Petitions for
Submission and form.

amendment:

(a) Submission of petitions for amend-
ment. (1) A request for amendment of a
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record shall be submitted to the sys-
tem manager for the system of records
containing the record unless the sys-
tem notice describing the system pre-
scribes or permits submission to a dif-
ferent official or officials. If an indi-
vidual wishes to request amendment of
records located in more than one sys-
tem, a separate petition must be sub-
mitted to each system manager.

(2) A petition for amendment of a
record may be submitted only if the in-
dividual submitting the petition has
previously requested and been granted
access to the record and has inspected
or been given a copy of the record.

(b) Form of petition. (1) A petition for
amendment shall be in writing and
shall specifically identify the record
whose amendment is sought.

(2) The petition shall state, in detail,
the reasons why the petitioner believes
the record, or the portion thereof ob-
jectionable to him, is not accurate, rel-
evant, timely or complete. Copies of
documents or evidence relied upon in
support of these reasons shall be sub-
mitted with the petition.

(3) The petition shall state, specifi-
cally and in detail, the changes sought
in the record. If the changes involve re-
writing of the record or portions there-
of or involve adding new language to
the record, the petition shall propose
specific language to implement the
changes.

§700.289 Petitions for amendment:
Processing and initial decision.

(a) Decisions on petitions. In reviewing
a record in response to a petition for
amendment, the accuracy, relevance,
timeliness and completeness of the
record shall be assessed against the cri-
teria set out in §700.261. In addition,
personnel records shall be assessed
against the criteria for determining
record quality published in the Federal
Personnel Manual and the Commission
Manual addition thereto.

(b) Authority to decide. An initial deci-
sion on a petition for amendment may
be made only by the Privacy Act Offi-
cer.

(c) Acknowledgement of receipt. Unless
processing of a petition is completed
within ten (10) days (Saturdays, Sun-
days and public legal holidays ex-
cepted), the receipt of the petition for
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amendment shall be acknowledged in
writing by the system manager to
whom it is directed.

(d) Inadequate petitions. (1) If a peti-
tion does not meet the requirements of
§700.287, the petitioner shall be so ad-
vised and shall be told what additional
information must be submitted to meet
the requirements of §700.287.

(2) If the petitioner fails to submit
the additional information within a
reasonable time, his petition may be
rejected. The rejection shall be in writ-
ing and shall meet the requirements of
paragraph (e) of this section.

(e) Form of decision. (1) A decision on
a petition for amendment shall be in
writing and shall state concisely the
basis for the decision.

(2) If the petitioned for amendment is
rejected, in whole or part, the decision
shall advise the petitioner that the re-
jection may be appealed to the Execu-
tive Director by writing to the Privacy
Act Officer, Navajo and Hopi Indian
Relocation Commission, Box KK, Flag-
staff, Arizona 86002, and that the appeal
must be received by this official within
twenty (20) days (Saturdays, Sundays
and public legal holidays excepted) of
the date of the decision.

(f) Implementation of initial decision. If
a petitioned for amendment is accept-
ed, in whole or part, the appropriate
Commission Division maintaining the
record shall:

(1) Correct the record accordingly
and,

(2) Where an accounting of disclo-
sures has been made pursuant to
§700.269 advise all previous recipients
of the record that the correction was
made and the substance of the correc-
tion.

§700.291 Petitions for amendment:
Time limits for processing.

(a) Acknowledgement of receipt. The
acknowledgement of receipt of a peti-
tion required by §700.289(c) shall be dis-
patched not later than ten (10) days
(Saturdays, Sundays and public legal
holidays excepted) after receipt of the
petition by the system manager re-
sponsible for the system containing the
challenged record, unless a decision on
the petition has been previously dis-
patched.
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(b) Decision on petition. A petition for
amendment shall be processed prompt-
ly. A determination whether to accept
or reject the petitioned for amendment
shall be made within no more than
thirty (30) days (Saturdays, Sundays,
and public legal holidays excepted)
after receipt of the petition by the sys-
tem manager responsible for the sys-
tem containing the challenged record.

(c) Suspension of time limit. The thirty
(30) day time limit for a decision on a
petition shall be suspended if it is nec-
essary to notify the petitioner, pursu-
ant to §700.289(d) that additional infor-
mation in support of the petition is re-
quired. Running of the thirty (30) day
time limit shall resume on receipt of
the additional information by the sys-
tem manager responsible for the sys-
tem containing the challenged record.

(d) Ertensions of time. (1) The thirty
(30) day time limit for a decision on a
petition may be extended if the official
responsible for making a decision on
the petition determines that an exten-
sion is necessary for one of the fol-
lowing reasons:

(i) A decision on the petition requires
analysis of voluminous record or
records;

(ii) Some or all of the challenged rec-
ords must be collected from facilities
other than the facility at which the of-
ficial responsible for making the deci-
sion is located.

(2) If the official responsible for mak-
ing a decision on the petition deter-
mines that an extension is necessary,
he shall promptly inform the petitioner
of the extension and the date on which
a decision is expected to be dispatched.

§700.293 Petitions for amendment: Ap-
peals.

(a) Right of appeal. Where a peti-
tioned-for amendment has been re-
jected, in whole or part, the individual
submitting the petition may appeal the
denial to the Executive Director.

(b) Time for appeal. (1) An appeal
must be received no later than twenty
(20) days (Saturdays, Sundays and pub-
lic legal holidays excepted) after the
date of the decision on a petition.

(2) The Executive Director may, for
good cause shown, extend the time for
submission of an appeal if a written re-
quest for additional time is received

§700.295

within twenty (20) days (Saturdays,
Sundays and public legal holidays ex-
cepted) of the date of the decision on a
petition.

(c) Form of appeal. (1) An appeal shall
be in writing and shall attach copies of
the initial petition and the decision on
that petition.

(2) The appeal shall contain a brief
statement of the reasons why the ap-
pellant believes the decision on the pe-
tition to have been in error.

(3) The appeal shall be addressed to
Privacy Act Officer, Navajo and Hopi
Indian Relocation Commission, Box
KK, Flagstaff, Arizona 86002.

§700.295 Petitions for amendment: Ac-
tion on appeals.

(a) Authority. Appeals from decisions
on initial petitions for amendment
shall be decided for the Commission by
the Executive Director after consulta-
tion with the Commission’s legal coun-
sel unless the record challenged by the
initial petition is a Civil Service Com-
mission personnel record maintained
for the Commission by the Navajo and
Hopi Indian Relocation Commission.
Appeals from decisions on initial peti-
tions requesting amendment of Civil
Service Commission records main-
tained for the Commission by the Nav-
ajo and Hopi Indian Relocation Com-
mission shall be transmitted by the Ex-
ecutive Director, for decision.

(b) Time limit. (1) A final determina-
tion on any appeal shall be made with-
in thirty (30) days (Saturdays, Sundays
and legal public holidays excepted)
after receipt of the appeal.

(2) The thirty (30) day period for deci-
sion on an appeal may be extended, for
good cause shown, by the Commission.
If the thirty (30) day period is ex-
tended, the individual submitting the
appeal shall be notified of the exten-
sion and of the date on which a deter-
mination on the appeal is expected to
be dispatched.

(c) Form of decision. (1) The final de-
termination on an appeal shall be in
writing and shall state the basis for the
determination.

(2) If the determination upholds, in
whole or part, the initial decision re-
jecting the petitioned for amendment,
the determination shall also advise the
individual submitting the appeal:
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(i) Of his or her right to file a concise
statement of the reasons for dis-
agreeing with the decision of the agen-
Ccy;

(i) Of the procedure established by
§700.297 for the filing of the statement
of disagreement;

(iii) That the statement which is
filed will be made available to anyone
to whom the record is subsequently
disclosed together with, at the discre-
tion of the Commission, a brief state-
ment by the Commission summarizing
its reasons for refusing to amend the
record;

(iv) That prior recipients of the chal-
lenged record will be provided a copy of
any statement of dispute to the extent
that an accounting of disclosure was
maintained; and

(v) Of his or her right to seek judicial
review of the Commission’s refusal to
amend the record.

(3) If the determination reverses, in
whole or in part, the initial decision re-
jecting the petitioned for amendment,
the system manager responsible for the
system containing the challenged
record shall be directed to:

(i) Amend the challenged record ac-
cordingly; and

(ii) If an accounting of disclosure has
been made, advise all previous recipi-
ents of the record which was amended
of the amendment and its substance.

§700.297 Statements of disagreement.

(a) Filing of statements. If the deter-
mination of the Executive Director
under §700.295 rejects in whole or part,
a petitioned for amendment, the indi-
vidual submitting the petition may file
with the system manager for the sys-
tem containing the challenged record,
a concise written statement setting
forth the reasons for his disagreement
with the determination of the Depart-
ment.

(b) Disclosure of statements. In any dis-
closure of a record containing informa-
tion about which an individual has
filed a statement of disagreement
under this section occurring after the
filing of the statement, the disputed
portion of the record will be clearly
noted and the recipient shall be pro-
vided copies of the statement of dis-
agreement. If appropriate, a concise
statement of the reasons of the Com-
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mission for not making the requested
amendments may also be provided to
recipient.

Subpart L—Determination of Eligi-
bility, Hearing and Adminis-
trative Review (Appeails)

SOURCE: 46 FR 46801, Sept. 22, 1981; 47 FR
15774, Apr. 13, 1982, unless otherwise noted.

§700.301 Definitions.

(a) Certifying Officer, as used in this
subpart, means that member of the
Commission staff who certifies eligi-
bility for relocation assistance benefits
and/or for life estate leases.

(b) An aggrieved person, as used in
this subpart, means a person who has
been denied any relocation assistance
benefits for which he/she has applied.

§700.303 Initial Commission deter-

minations.

(a) Initial Commission Determina-
tion concerning individual eligibility
or benefits for any person who has filed
a claim for benefits or for granting of
life estate leases shall be made by the
Certifying Officer. The Determination
shall include the amount, if any, to
which the individual is entitled, and
shall state the reasons therefor. Such
Determination shall be communicated
to the Applicant by certified letter or
in person by Commission staff. A
record of personal notice shall be main-
tained by the Commission.

(b) An explanatory conference shall
be scheduled by and with the Certi-
fying Officer, if requested by the Appli-
cant or the Certifying Officer, within
thirty days of the communication of
the Determination; the right to a hear-
ing is not dependent on the holding of
such a conference. The Certifying Offi-
cer may reverse, amend, or leave stand-
ing the Initial Determination as a re-
sult of such conference: Provided, how-
ever, his/her decision shall be commu-
nicated in writing to the Applicant by
certified letter or in person by Com-
mission staff within five days after
such conference.

(c) Communications of Determina-
tions to the Applicant as provided for
in §700.303(a) shall include an expla-
nation of the availability of grievance
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procedures, including hearings and rep-
resentation of counsel and the fact
that a hearing must be requested with-
in 30 (thirty) days of receipt of the de-
termination.

(d) No decision which at the time of
its rendition is subject to appeal to the
Commission shall be considered final
agency action subject to judicial re-
view under 5 U.S.C. 704, Provided that
in the event of a whole or partial de-
nial, no benefits shall be paid unless
and until said Determination is re-
versed or modified as provided for here-
in.

§700.305 Availability of hearings.

All persons aggrieved by Initial Com-
mission Determinations concerning eli-
gibility, benefits, or for granting of life
estate leases may have a Hearing to
present evidence and argument con-
cerning the Determination. Parties
seeking such relief from the Commis-
sion’s Initial Determination shall be
known as ‘‘Applicants.”” When multiple
Applicants claim interest in one ben-
efit, determination, or question of eli-
gibility, their hearings may be consoli-
dated at the Presiding Officer’s discre-
tion.

§700.307

Hearing requests shall be made in
person or by letter and must be re-
ceived by the Commission within thir-
ty days after the notice letter was re-
ceived, the personal notice was given,
or if an explanatory conference is held,
after the decision of the Certifying Of-
ficer. The request shall also contain a
specific statement indicating the basis
for the request.

Request for hearings.

§700.309 Presiding officers.

The hearing shall be presided over
and conducted by one of the Commis-
sioners appointed pursuant to 25 U.S.C.
640d-11(b) or by such other person as
the Commission may designate.

§700.311 Hearing scheduling and doc-
uments.

(a) Hearings shall be held as sched-
uled by the Presiding Officer.

(b) Notice of the hearing shall be
communicated in writing to the appli-
cant at least thirty days prior to the

§700.311

hearing and shall include the time,
date, place, and nature of the hearing.

(c) Written notice of the Applicant’s
objections, if any, to the time, date, or
place fixed for the hearing must be
filed with the Presiding Officer at least
five days before the date set for the
hearing. Such notice of objections shall
state the reasons therefor and sug-
gested alternatives. Discretion as to
any changes in the date, time, or place
of the hearing lies entirely with the
Presiding Officer, Provided, that the 30
(thirty) day notice period as provided
in paragraph (b) of this section shall be
observed unless waived in writing by
the applicant or his representative.

(d) All hearings shall be held within
thirty days after Commission receipt of
the applicant’s request therefor unless
this limit is extended by the Presiding
Officer.

(e) All hearings shall be conducted at
the Commission office in Flagstaff, Ar-
izona, unless otherwise designated by
the Presiding Officer.

(f) All time periods in this regulation
include Saturdays, Sundays and holi-
days. If any time period would end on
a Saturday, Sunday, or holiday, it will
be extended to the next consecutive
day which is not a Saturday, Sunday,
or holiday.

(g) A copy of each document filed in
a proceeding under this section must
be filed with the Commission and may
be served by the filing party by mail on
any other party or parties in the case.
In all cases where a party is rep-
resented by an attorney or representa-
tive, such attorney or representative
will be recognized as fully controlling
the case on behalf of his client, and
service of any document relating to the
proceeding shall be made upon such at-
torney or representative, which service
shall suffice as if made upon the Appli-
cant. Where a party is represented by
more than one attorney or representa-
tive, service upon one of the attorneys
or representatives shall be sufficient.

(h) Hearings will be recorded ver-
batim and transcripts thereof shall be
made when requested by any parties;
costs of transcripts shall be borne by
the requesting parties unless waived
according to §700.313(a)(b).

(i) Applicants may be represented by
a licensed attorney or by an advocate
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licensed to practice in any Hopi or
Navajo Tribal Court.

§700.313 Evidence and procedure.

(a) At the hearing and taking of evi-
dence the Applicant shall have an op-
portunity to:

(1) Submit and have considered facts,
witnesses, arguments, offers of settle-
ment, or proposals of adjustment;

(2) Be represented by a lawyer or
other representative as provided here-
in;

(3) Have produced Commission evi-
dence relative to the determination,
Provided, that the scope of pre-hearing
discovery of evidence shall be limited
to relevant matters as determined by
the Presiding Officer;

(4) Examine and cross-examine wit-
nesses;

(5) Receive a transcript of the hear-
ing on request and upon payment of ap-
propriate Commission fees as published
by the Commission, which may be
waived in cases of indigency.

(b) The Presiding Officer is empow-
ered to:

1) Administer
afffirmations;

(2) Rule on offers of proof;

(3) Receive relevant evidence;

(4) Take depositions or have deposi-
tions taken when the ends of justice
would be served and to permit other
pre-hearing discovery within his/her
discretion;

(5) Regulate the course and conduct
of the hearings; including pre-hearing
procedures;

(6) Hold pre-hearing or post-hearing
conferences for the settlement or sim-
plification of the issues;

(7) Dispose of procedural requests or
similar matters;

(8) Make a record of the proceedings;

(9) Hold the record open for submis-
sion of evidence no longer than four-
teen days after completion of the hear-
ings;

(10) Make or recommend a decision in
the case based upon evidence, testi-
mony, and argument presented;

(11) Enforce the provisions of 5 USCA
section 557(d) in the event of a viola-
tion thereof;

(12) Issue subpoenas authorized by
law; and

oaths and
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(13) Extend any time period of this
subpart upon his/her own motion or
upon motion of the applicant, for good
cause shown.

§700.315 Post-hearing briefs.

Applicants may submit post-hearing
briefs or written comments to the Pre-
siding Officer within fourteen days
after conclusion of the hearings. In the
event of multiple applicants or parties
to a hearing, such briefs shall be served
on all such applicants by the applicant
submitting the brief.

§700.317

(a) The Presiding Officer shall submit
to the Commission a written decision
based upon the evidence and argument
presented, within sirty days, not in-
cluding any period the record is held
open, if any, after conclusion of the
hearing, unless otherwise extended by
the Presiding Officer.

(b) Copies of the Presiding Officer’s
decision shall be mailed to the Appli-
cant. The Applicant may submit briefs
or other written argument to the Com-
mission within fourteen days of the
date the Presiding Officer’s determina-
tion was mailed to the Applicant.

Presiding officer decisions.

§700.319 Final agency action.

Within 30 (thirty) days after receipt
of the Presiding Officer’s decision, the
Commission shall affirm or reverse the
decision and issue its final agency ac-
tion upon the application in writing;
Provided, that in the event one Com-
missioner sits as the Presiding Officer,
the final agency action shall be deter-
mined by the remaining Commis-
sioners and such other person as they
may designate who did not so preside
over the hearing. Such decisions shall
be communicated in writing to the Ap-
plicant by certified mail.

§700.321 Direct appeal to Commis-
sioners.

Commission determinations con-
cerning issues other than individual
eligibility or benefits which do not re-
quire a hearing may be appealed di-
rectly to the Commission in writing.
The Commission decision will con-
stitute final agency action on such
issues.
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Subpart M—Life Estate Leases

AUTHORITY: Sec. 30(b), Pub. L. 96-305, 94
Stat. 929 (25 U.S.C. 640d).

SOURCE: 46 FR 27921, May 22, 1981; 47 FR
15774, Apr. 13, 1982, unless otherwise noted.

§700.331 Application for life estate
leases.

The following standards and proce-
dures shall govern the application for
life estate leases:

(a) Filing of application. Applications
for life estate leases shall be filed at
the Commission’s office in Flagstaff,
AZ, not later than July 1, 1981, unless
extended for good cause. Application
should be made on an approved Com-
mission form Kknown as ‘‘Application
for Life Estate Lease’ and should con-
tain the following information:

(1) Name, address, birthdate, social
security number, census number,
spouse, and date of marriage, if mar-
ried. The head of household who applies
for a life estate lease shall be known as
the ‘“‘applicant’.

(2) Applicant’s Quad Map location in
the Former Joint Use Area.

(3) Information listing any other
places of Applicant’s residence since
December 22, 1974.

(4) Name, birthdate, census number,
and social security number, if any, of
the applicant’s minor dependent chil-
dren.

(5) A statement by the applicant set-
ting forth the nature of the applicant’s
disability, if any.

(6) Applications should be accom-
panied, wherever possible, with docu-
mentation such as Birth Certificates,
Baptismal Records, Tribal Records,
Family Census Cards, Marriage Certifi-
cates, Tax Returns, and such other doc-
umentation required by the Commis-
sion.

(b) Extensions of time for filing of appli-
cations for life estate leases. Extensions
of time for filing of applications for life
estate leases shall be governed by the
following procedures:

(1) The Commission shall, on a case-
by-case basis, determine whether good
cause exists to warrent a time exten-
sion for the receipt of applications.

(2) Initial Commission determina-
tions concerning the time extension for
receipt of applications shall be made

§700.333

by the Certification Officer. Any exten-
sions granted shall be in writing and
shall state the length of the extensions
and the reasons therefore.

(3) In no event shall an extension be
granted for more than eighty-nine (89)
days after July 1, 1981.

(4) In the event an extension of time
is denied or an application is refused
for filing, the Certification Officer
shall state the reasons therefore and
such determination shall be commu-
nicated to the applicant by certified
letter or in person by Commission
staff.

(5) All persons aggrieved by initial
Commission determination may have a
hearing to present evidence and argu-
ment concerning the determination.
Such hearings shall be requested and
governed by the Commission’s Hear-
ings and Administrative Review Proce-
dures contained in §700.8 of the Com-
mission’s Operations and Relocation
Procedures.

(6) For purpose of this subsection,
“good cause’ shall be defined as fol-
lows:

(i) Lack of actual notice.

(ii) Lack of transportation or phys-
ical incapacity preventing timely fil-
ing.

(iii) Acts of God.

(iv) Such other facts or reasons
deemed sufficient in the discretion of
the Commission.

§700.333 Determination of disability.

The Commission shall determine dis-
ability pursuant to the following:

(a) An applicant shall be considered
to be disabled if he/she is unable to en-
gage in any substantial gainful activ-
ity by reason of any medically deter-
mined physical or mental impairment
which can be expected to result in
death or which has lasted or can be ex-
pected to last for a continuous period
of not less than twelve months. A phys-
ical or mental impairment is an im-
pairment that results from anatomical,
physiological, or psychological abnor-
malities which are demonstrable by
medically acceptable clinical and lab-
oratory diagnostic techniques.

(b) Each applicant who claims enti-
tlement to a life estate lease by virture
of a disability shall be examined by a
physician selected by the Commission
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or one selected by the applicant and
approved by the Commission. The rea-
sonable costs of such examinations
shall be paid by the Commission. The
examining physician shall submit a re-
port of his/her examination to the rat-
ing physician who shall be a physician
selected by the Commission. The rating
physician shall submit to the Commis-
sion a report stating his/her opinion as
to whether or not the applicant is a
least 50% (fifty percent) disabled and if
so, the percent of disability. In addi-
tion, the rating physician shall state in
his/her report the conditions or condi-
tions of the applicant upon which the
rating is based.

(¢c) In performing examinations and
in making ratings, the physician shall
follow the procedures and adopt the
standards set forth in subpart I—Deter-
mination of Disability or Blindness, of
the Social Security Administration,
contained in title 20, Code of Federal
Regulations, §§416.901 through 416.985,
including the appendices, etc., to the
extent that such procedures and stand-
ards are appropriate to this examina-
tion and rating.

(d) In making its determination as to
the disability and the percentage
thereof of an applicant who claims dis-
ability, the Commission shall consider
the report of the rating physician and
such other matters as the Commission
deems relevant.

§700.335 Grouping and granting of ap-
plications for life estate leases.

Upon receipt of applications filed
pursuant to this section, the Commis-
sion shall group and award life estate
leases in the following manner:

(a) Applicants who are determined to
be at least 50% (fifty percent) disabled
as certified by a physician approved by
the Commission. Such applicants shall
be ranked in the order of the severity
of their disability.

(b) Applicants who are not at least
50% (fifty percent) disabled shall be
ranked in order of their age with the
oldest listed first and the youngest
listed last; provided that, if any appli-
cant physically resides in Quarter Quad
Numbers 78 NW, TINE, 558W, or 54 SE,
as designated on the Quarter Quad
Maps of the Former Joint Use Area
prepared by the Bureau of Indian Af-
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fairs Field Administrative Office, such
applicant shall be given priority over
another applicant of equal age.

(c) Applicants who did not, as of De-
cember 22, 1974, and continuously
thereafter, maintain a separate place
of abode and actually remain domiciled
on Hopi Partitioned Lands, and who,
but for this subsection would be re-
quired to relocate, shall be rejected by
the Commission.

(d) Applicants who were not at least
forty-nine (49) years of age on Decem-
ber 22, 1974, or are not at least 50%
(fifty percent) disabled shall also be re-
jected by the Commission.

(e) The Commission shall award life
estate leases to not more than one hun-
dred and twenty (120) Navajo appli-
cants with first priority being given to
applicants listed pursuant to §700.335(a)
and the next priority being given to ap-
plicants listed pursuant to §700.335(b),
in order of such listing.

(f) The Commission shall award life
estate leases to not more than ten (10)
Hopi applicants with first priority
being given to applicants listed pursu-
ant to §700.335(a) and the next priority
being given to applicants listed pursu-
ant to §700.335(b) in order of such list-
ing except that the portion of
§700.335(b) concerning residency in
Quarter Quad Numbers 78 NW, T77NE,
TINW, 556 SW, 54SE, etc., shall not apply
to Hopi applicants.

§700.337 Establishment of boundaries
of life estate leases.

(a) Prior to the issuance of a life es-
tate lease, the Commission shall, after
consultation with the Tribe upon
whose land the life estate lease will be
located, establish the actual configura-
tion, shape and boundaries of the land
area of the life estate lease. The
present residence of the life tenant
shall be within the boundaries of the
life estate lease and the area of the life
estate lease shall not exceed ninety (90)
acres.

(b) The following factors will be con-
sidered in establishing the configura-
tion, shape, and boundaries of a life es-
tate lease:

(1) The location of the present resi-
dence of the applicant and the tradi-
tional land use area associated with
such residence.
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(2) The topography and soil condi-
tions of the land in the immediate vi-
cinity of the applicant’s present resi-
dence.

(3) The location of the nearest source
of water.

(4) The proximity of roads.

(6) Such other factors may be nec-
essary or appropriate.

§700.339 Residency on
leases.

(a) No person may reside on a life es-
tate lease other than the life tenant,
his or her spouse, and minor depend-
ents and such persons who are nec-
essarily present, as determined by the
Commission, to provide for the care of
the life tenant.

(b) In determining who is necessarily
present for the care of the life tenant,
the Commission shall consider the fol-
lowing criteria:

(1) The age of the life tenant.

(2) The nature and extent of the life
tenant’s disability, if any.

(3) The location of the life estate
lease, including but not limited to, the
following factors:

(i) Topography,

(ii) Proximity to water,

(iii) Proximity to fuel,

(iv) Proximity to shopping and med-
ical services, and

(v) Any other factors deemed rel-
evant to the Commission.

(4) The nature and extent of care to
be provided to a disabled life tenant.

(5) Any other factors deemed relevant
by the Commission.

(c) In the event it becomes necessary
to change the identity of the person(s)
or number of persons identified as nec-
essarily present for the care of the life
tenant, the life tenant shall make such
request for change to the Commission.
The Commission, upon review of the re-
quest, may grant an amended life es-
tate lease to reflect the requested
change.

life estate

§700.341 Access to life estate leases.

(a) Family members and other per-
sons may enter upon the life estate
lease premises for the purpose of vis-
iting the life estate lease residents so
long as such visit does not exceed thir-
ty (30) consecutive days in any one
visit or ninety (90) days total of all vis-
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its within any lease year, except that
grandchildren and their descendants
who are not minor dependents of the
life tenant and who have not attained
the age of 18 (eighteen) years may visit
for ninety (90) consecutive days in any
lease year, the first of which shall com-
mence on the date of issuance of the
life estate lease. There shall be no limi-
tation on visits which do not extend
overnight.

(b) Visitors and residents shall use
the existing road systems and access
rights of way when traveling to and
from life estate lease premises.

§700.343 Life estate leases.

The Commission shall execute a life
estate lease to each applicant to whom
a life estate lease is granted, which
lease shall contain the following:

(a) The names of the persons entitled
to reside on the life estate lease which
shall be the life tenant, his or her
spouse, and minor dependents and/or
such persons who are necessarily
present to provide for the care of life
tenant.

(b) A description of the exterior
boundaries of the land included in said
lease.

(c) The term of the life estate lease
which shall end either upon voluntary
relinquishment or upon the death of
the life tenant or his/her spouse, which-
ever occurs last.

(d) That the life tenant may feed not
to exceed twenty-five (25) sheep units
per year or equivalent livestock on the
life estate lease premises.

(e) That no person may reside on a
life estate lease other than the life ten-
ant, his or her spouse, and minor de-
pendents, and/or such persons who are
necessarily present to provide for the
care of the life tenant.

(f) That the Secretary of Interior
shall pay, pursuant to 25 U.S.C. 640d-
28(i), Pub. L. 96-305, section 30(i), on an
annual basis, the fair market rental
value of such life estate lease to the
tribe to whom the lands leased were
partitioned. Rental payments shall be
made within thirty (30) days of the exe-
cution date of the life estate lease.

(g) That the life tenant may make
reasonable improvements on the life
estate lease which are related to the
residence and agricultural purposes of
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the life tenancy as determined by the
Commission. Such improvements:

(1) May include the renovation or re-
placement of existing dwelling struc-
tures and privies or outhouses so as to
improve their utility, safety or level of
modern utilities or amenities, but

(2) Shall not increase the number,
size, or capacity of dwelling structures
on the leased area except with the ex-
press written approval of the Commis-
sion based upon a showing of actual
need, or to reasonably accommodate a
resident care provider for whom there
is not adequate existing residential ca-
pacity.

(3) May include not more than one
shed or barn to be used in connection
with livestock and/or agricultural ac-
tivities permitted.

(4) May include one ceremonial
hogan and one traditional ramada type
structure.

(5) May include a garden of reason-
able size.

(6) May include such other improve-
ments as the Commission finds to be
reasonable under the circumstances of
each lease.

(h) That no person may visit on a life
estate lease for more than thirty (30)
consecutive days in any one visit or
ninety (90) days total of all visits with-
in any lease year the first of which
shall commence on the date of issuance
of the life estate lease, except that
grandchildren and their descendants
who are not minor dependents of the
life tenant and who have not attained
the age of eighteen (18) years may visit
for ninety (90) consecutive days in any
lease year. There shall be no limitation
on visits which do not extend over-
night.

(i) That said life tenant or his or her
surviving spouse may relinquish said
life estate lease at any time and may
receive relocation benefits from the
Secretary at the time of relinquish-
ment as provided in 256 U.S.C. 640d-
28(h), (Pub. L. 96-305, section 30(h)).

(j) The purposes for which the life es-
tate lease may be used.

(k) The life estate tenure shall end by
voluntary relinquishment, or at the
death of the life tenant or the death of
his or her spouse, whichever occurs
last, all as provided in 25 U.S.C. 640d-
28(g) (Pub. L. 96-305, section 30(g)).
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(1) No livestock shall be allowed in
the lease area until the perimeter of
the lease area is fenced.

(m) Such other terms and conditions
deemed necessary or appropriate by the
Commission.

Subpart N—Discretionary Funds

SOURCE: 47 FR 57916, Dec 29, 1982, unless
otherwise noted.

§700.451 Purpose.

(a) The purpose of this subpart is to
establish procedures for the submis-
sion, review and approval, and adminis-
tration of applications for financial as-
sistance from the discretionary fund
established by Pub. L. 93-531, as
amended.

(b) The purpose of the discretionary
fund is to provide financial assistance
to activities which will facilitate and
expedite the relocation and resettle-
ment of individuals under the Act and
ease the hardship incurred by these in-
dividuals.

§700.453 Definitions.

(a) Act means Pub. L. 93-531 (88 Stat.
1712, 25 U.S.C. 640d), as amended.

(b) Applicant means with respect to
this subpart, any applicant as defined
under §700.457(c) or §700.459(b).

(c) Business means any lawful activ-
ity, except a nonprofit organization,
that is—

(1) Conducted primarily for the pur-
chase, sale, lease and/or rental of per-
sonal and/or real property, and/or for
the manufacture, processing, and/or
marketing of products, commodities,
and/or any other personal property; or

(2) Conducted primarily for the sale
of services to the public.

(d) Commissioners means the three
Commissioners of the Navajo and Hopi
Indian Relocation Commission.

(e) In-kind contribution means a
noncash contribution as described in
attachment F of OMB Circular A-102.

(f) Local government means a local
unit of government including specifi-
cally a county, municipality, -city,
town, township, local public authority,
special district, council of govern-
ments, and other regional or interstate
entity, or any agency or instrumen-
tality of a local government.
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(g) Nonprofit organication means a
corporation, partnership, individual, or
other public or private entity that is
engaged in a lawful business, profes-
sional, or instructional activity on a
nonprofit basis and that has estab-
lished its nonprofit status under appli-
cable Federal, State, or Tribal law.

(h) Related facilities means any build-
ing or structure normally found in a
community and includes but is not lim-
ited to water, sewer and electrical
lines, community centers, health cen-
ters and clinics, roads, and business es-
tablishments.

(1) Services means activities relating
to human development including, but
not limited to, educational and job
training, mental health counseling,
health care, and technical assistance in
business administration, agriculture,
and home economics.

(j) Tribe means the Navajo Chapter or
the Hopi Village.

(k) Tribal subdivision means a Navajo
Chapter or a Hopi Village.

§700.455 Financial assistance.

(a) The Commission may provide fi-
nancial assistance to applicants eligi-
ble under this subpart from funds
available for any fiscal year.

(b) To obtain financial assistance, an
applicant shall submit an application
in accordance with §700.463.

(c) The Commission may make fund-
ing decisions throughout the year as
applications are approved. The Com-
mission shall, to the extent possible,
make funds available throughout the
year for approved applications. Based
upon the merit of applications received
under this subpart, the Commission
shall determine how funds available
under this subpart shall be apportioned
among the activities described in
§§700.457 and 700.459.

§700.457 Assistance to match or pay
30% of grants, contracts or other ex-
penditures.

(a) The purpose of applications for fi-
nancial assistance under this section
shall be to aid individuals subject to
relocation under the Act and to assist
the host communities, towns, cities, or
other entities in adjusting to and meet-
ing the needs of the relocatees. For
this purpose, the discretionary fund

§700.457

may be used to match or pay not to ex-
ceed 30% (thirty percent) of any grant,
contract, or other expenditure of the
Federal Government, State or local
government, tribal government or
chapter, or private organization for the
benefit of the Navajo or Hopi Tribe, if
the Commission determines that such
grant, contract, or expenditure would
significantly assist the Commission in
carrying out its responsibility or assist
either tribe in meeting the burdens im-
posed by this Act.

(b) An ‘‘other expenditure’” under
this subsection is defined as coopera-
tive agreements, direct provision of
services, or in-kind contributions. The
Commission may match or pay not to
exceed 30% (thirty percent) of another
expenditure through a grant, contract,
or cooperative agreement.

(c) Eligible applicants under this sec-
tion for a grant, contract, or coopera-
tive agreement are defined as States,
local government, the Navajo and Hopi
Tribes, tribal chapters or villages and
profit and nonprofit organizations.

(d) Total Federal financial assistance
under this section may reach 100% (one
hundred percent) if the applicant re-
ceives 70% (seventy percent) Federal
funding from Federal agencies other
than the Commission.

(e) When another Federal agency is a
primary source of financial assistance
for an applicant, the Commission may,
pursuant to an interagency agreement,
transfer funds to the primary Federal
agency providing financial assistance
to the applicant.

(f) The Commission may, pursuant to
an interagency agreement, transfer not
to exceed 10% (ten percent) of the funds
available under this subpart to another
Federal agency directly assisting
relocatees if such agency’s activities
would accomplish the purpose of para-
graph (a) of this section. Financial as-
sistance transferred to accomplish an
eligible activity under paragraph (a) of
this section may not exceed the fund-
ing limitation of paragraph (a) of this
section.

(2) An applicant may apply for finan-
cial assistance under this section in ac-
cordance with the funding limitations
described in paragraph (a) for the pur-
pose of undertaking a technical feasi-
bility study of a construction project
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or any major project with a total fund-
ing of over $200,000 (two hundred thou-
sand dollars) or any dollar amount
which the Commission may prescribe
at some future time.

§700.459 Assistance for demonstration
projects and for provision of related
facilities and services.

(a) The purpose of applications for fi-
nancial assistance under this section
shall be to aid individuals subject to
relocation under the Act. For this pur-
pose, the discretionary fund may be
used by the Commission to engage or
participate either directly through
Federal activities, or by cooperative
agreement, grant, or contract in dem-
onstration efforts to employ innovative
energy or other technologies in pro-
viding housing and related facilities
and services in the relocation and re-
settlement of individuals under this
Act.

(b) Applicants eligible under this sec-
tion to receive grants, cooperative
agreements or contracts are: states,
local governments, the Navajo and
Hopi Tribes, tribal chapters, profit and
nonprofit organizations, and individ-
uals.

(c) Applicants for assistance under
this section may receive up to 100%
(one hundred percent) project or pro-
gram funding from the Commission,
however, the Commission may specify
whether applications for certain types
of programs or projects under this sec-
tion require matching funding from the
applicant.

(d) Activities described in §700.457(a)
and paragraph (a) of this section may
be provided by the Commission
through in-house activities which re-
ceive financial assistance under this
section.

(e) The Commission may, pursuant to
an interagency agreement, transfer not
to exceed 10% (ten percent) of the funds
available under this subpart to another
Federal agency directly assisting
relocatees if such agency’s activities
would accomplish the purpose of
§§700.457(a) and 700.459(a).

(f) An applicant may apply for finan-
cial assistance under this section for
the purpose of undertaking a technical
feasibility study of a construction
project, or any major project with a
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total planned funding of over $200,000,
(two hundred thousand dollars) or any
dollar amount which the Commission
may prescribe at some future time.

§700.461 Method for soliciting applica-
tions.

(a) The Commission shall utilize two
methods to solicit applications for
funding:

(1) The Commission shall issue an an-
nual announcement of the availability
of funds for programs which will most
effectively meet the purposes of
§700.457(a) or 700.459(a). Applicants sub-
mitting applications under this an-
nouncement must demonstrate that
the proposed project or program will
effectively facilitate and expedite the
relocation effort of the Commission.

(2) As priority needs are identified by
the Commission, calls shall be issued
during the fiscal year for specific pro-
posals. Requests for proposal shall de-
fine the need to be addressed and the
scope of work required.

(b) The annual announcements of the
availability of funds and periodic re-
quests for proposals shall be issued
through the Commerce Business Daily
and media which has regional and local
circulation. The Commission may fund
approved applications through grant,
contract, or direct provision of serv-

ices, pursuant to Pub. L. 93-531, as
amended.
§700.463 Requirements for applica-
tions.
(a) Applicants shall submit

preapplications for funding assistance.
The preapplication shall be due by the
closing date published by the Commis-
sion, and shall consist of:

(1) Standard Form 424;

(2) A brief narrative not to exceed
one page describing how the program
or project will meet the priorities es-
tablished by the Commission pursuant
to §700.457 or §700.459.

(b) The Commission shall respond to
each preapplication, and shall request
each person submitting an acceptable
preapplication to submit an applica-
tion.

(c) Applications for financial assist-
ance for a project or program may be
submitted by the due date established
by the Commission for a particular
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funding cycle. Applications received
after the due date will be considered
for the next funding cycle, although
the Commission, at its discretion, may
select such a project for funding under
the current cycle. An original and 5
(five) copies of each application must
be submitted to the Commission. Ap-
plications shall be submitted on such
forms as the Commission may pre-
scribe in conformity with OMB circu-
lars A102 or A110.

(d) Applications under §700.457 for
matching financial assistance not to
exceed 30% of another expenditure,
shall include:

(1) A detail sheet showing the sources
of matching funds, including both cash
and in-kind contributions, and docu-
mentation that the applicant has ful-
filled all of the requirements of any
Federal agency, state or local govern-
ment or chapter, or private organiza-
tion from which the financial assist-
ance is also requested; and

(2) A narrative statement which in-
cludes an explanation of how the appli-
cation would aid relocatees and assist
the host communities, towns, cities, or
other entities in adjusting to and meet-
ing the needs of relocatees.

(e) Applications for financial assist-
ance under §700.459 must justify the
proposed project or program as a dem-
onstration effort in order to be eligible
for 100% funding.

(f) Applications shall contain a state-
ment of how the applicant plans to
comply with the provisions of the In-
dian Self-Determination Act (25 U.S.C.
450e) and the Act of April 16, 1934 (48
Stat. 596) as amended (25 U.S.C. 452-
457).

§700.465 Technical feasibility.

Unless required by a non-Commission
source of financial assistance, com-
pleted plans and specifications are not
required at the time an application is
submitted for construction, tech-
nology, or another engineering project,
however, an application for a construc-
tion, technology or another engineer-
ing project shall:

(a) Include sufficient information to
determine the nature and scope of the
project, its probable useful life, and a
reasonable estimate of cost;

§700.471

(b) Fully show that the applicant will
follow design and performance criteria
which conform to professionally recog-
nized standards and which adequately
define the technical capability of the
project to serve current and foreseeable
needs; and

(c) Justify any evidence or use of un-
orthodox design.

(d) Show that the applicant has a
management plan for the facility
which identifies probable sources of op-
erating funds.

(e) An applicant who is awarded a
grant under §700.465 is required to sub-
mit completed plans and specifications
for the construction, technology, or
other engineering project prior to con-
struction. The Commission shall re-
view the completed plans and specifica-
tions for technical adequacy as part of
its oversight function.

§700.467 Construction costs.

Construction costs and costs relating
to construction such as machinery and
equipment, architect/engineer services,
and administrative services may be al-
lowable as determined by the Commis-
sion.

§700.469 Unallowable
project costs.

Costs for program or project oper-
ating expenses are not allowable except
in the following cases—

(a) An application for an annual con-
tract for services under §700.457 or
700.459 may include necessary oper-
ating expenses; and

(b) An application for a demonstra-
tion effort under §700.459 may include
costs relating to the operation of the
demonstration.

program and

§700.471 Review and approval.

(a) Upon receipt of an application for
financial assistance under this subpart,
members of the Commission staff shall
begin a preliminary review of the ap-
plication with the intent of submitting
a recommendation to the Commis-
sioners of whether to accept or deny
the application. The Commission staff
may inform the applicant before its
recommendation to the Commis-
sioners, of any special problems or im-
pediments which may result in a rec-
ommendation for disapproval; may
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offer any available technical assistance
required to overcome such problems or
impediments; and solicit the applicants
written response.

(b) The Commission staff may solicit
comments on an application from tech-
nical specialists, community groups
and others, when such advice is needed
to fully evaluate the application.

(c) The Commission staff shall for-
ward the application with their rec-
ommendation to the Commissioners.
The Commissioners may approve appli-
cations if they determine that:

(1) The application meets the re-
quirements of this subpart;

(2) The application meets the intent
of the Act;

(3) The application fully dem-
onstrates that it will expedite the relo-
cation and resettlement of individuals
under the Act and ease the hardship in-
curred by these individuals or by the
Tribes;

(4) The application is compatible
with priorities identified by the Com-
mission;

(5) The applicant can carry out the
activities described in the application
and can maintain proper financial con-
trols on the activities for which finan-
cial assistance is requested;

(6) The applicant can and will comply
with requirements for Indian pref-
erence in employment and training in
connection with the administration of
the grant, and preference to Indian or-
ganizations and Indian owned economic
enterprises in the award of sub-
contracts or subgrants; and

(7) Funds are available.

(d) All applicants shall be notified in
writing of the Commission’s approval
or disapproval of the grant applica-
tions.

§700.473 Administrative expenditures
of the Commission.

The Commission may use funds in an
amount not to exceed 5 percent of the
funds authorized under this subpart for
expenses relating to the administration
of the discretionary fund including—

(a) Personnel, whose time is expended
directly in support of such administra-
tion;

(b) Supplies which are expended di-
rectly in support of such administra-
tion;
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(c) Contracts, where the work per-
formed is directly related to such ad-
ministration;

(d) Printing, directly in support of
such administration; and

(e) Travel, directly related to such
administration.

§700.475 Reports.

Reports shall be furnished by any re-
cipient of financial assistance under
this subpart, in such manner as may be
required by the Commission.

§700.477 Administration of financial
assistance and recordkeeping re-
quirements.

(a) A State or local government (ex-
cept an institution of higher education
or a hospital since they are governed
by paragraph (b) of this section), or the
Navajo or Hopi Tribe receiving a grant
or cooperative agreement under this
subpart shall comply with applicable
law including the following require-
ments—

(1) Office of Management and Budget
Circular A-102, entitled ‘“‘Uniform Ad-
ministrative Requirements for Grants-
in-Aid to State and Local Govern-
ments’” including attachment C de-
scribing recordkeeping requirements;
and

(2) Federal Management Circular 744
5 CFR part 1310, entitled ‘‘Cost Prin-
ciples Applicable to Grants and Con-
tracts with State and Local Govern-
ments.”’

(b) A nonprofit organization, institu-
tion of higher education, or hospital re-
ceiving a grant or cooperative agree-
ment under this subpart shall comply
with applicable law including the fol-
lowing requirements—

(1) Office of Management and Budget
Circular A-110, entitled ‘‘Grants and
Agreements with Institutions of Higher
Education, Hospitals and Other Non-
profit Organizations’ including attach-
ment C describing recordkeeping re-
quirements; and

(2) Office of Management and Budget
Circular A-122, entitled ‘‘Cost Prin-
ciples for Nonprofit Organizations.”

(c) A profit organization receiving a
grant or cooperative agreement under
this subpart shall comply with applica-
ble law including Federal Procurement
Regulations (41 CFR subpart 1-15.2) for
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determining the reasonableness, allow-
ability, and allocability of costs.

(d) A profit organization, tribal chap-
ter, or individual receiving a grant or
cooperative agreement under this sub-
part shall—

(1) Follow sound and proper proce-
dures for the administration of the fi-
nancial assistance including any proce-
dures established by the Commission;
and

(2) Retain records as required by the
Commission.

(e) A State, local government, the
Navajo or Hopi Tribe, a tribal chapter
or an individual receiving a contract
under this subpart shall comply with
applicable law including Federal Pro-
curement Regulations (41 CFR parts 1-
1 through 1-30). Recordkeeping require-
ments for contracts are described in
§§1-3.814-2, 1-7.103-3, 1-7.103-18, 1-7.603—
20, and 1-7.603-7 of the Federal Procure-
ment Regulations.

(f) A State, local government, profit
or nonprofit organization, or an indi-
vidual residing off of the Navajo or
Hopi reservation applying for a grant
or cooperative agreement under this
subpart shall comply with Office of
Management and Budget Circular A-95,
entitled ‘‘Evaluation, Review and Co-
ordination of Federal and Federally As-
sisted Programs and Projects’ unless
exempted under Part I, section 8.b. of
this circular.

(g) Recipients of financial assistance
under this subpart shall comply with
other procedures which the Commis-
sion may from time to time prescribe
for the administration of financial as-
sistance provided under this subpart.

(h) A state or local government, non-
profit organization, institution of high-
er education, hospital, profit organiza-
tion or individual receiving a grant,
subgrant, contract or subcontract
under this part shall comply with the
provisions of the Indian Self-Deter-
mination Act (256 U.S.C. 450e) and the
Act of April 16, 1934 (48 Stat. 596) as
amended (256 U.S.C. 452-457) which re-
quire that to the greatest extent fea-
sible:

(1) Preferences and opportunities for
training and employment in connec-
tion with the administration of such
contracts or grants shall be given to
Indians; and

§700.501

(2) Preference in the award of sub-
contracts and subgrants in connection
with the administration of such con-
tracts or grants shall be given to In-
dian organization and to Indian owned
economic enterprises as defined in sec-
tion 3 of the Indian Financing Act of
1974 (88 Stat. T7) (25 U.S.C. 1452).

§700.479 Administrative review.

(a) If the Commissioners determine
that implementation of an application
approved according to §700.471 fails to
meet the requirements of this subpart,
the Commissioners shall give notice to
the recipient of their intent to termi-
nate or suspend financial assistance to
the recipient.

(b) The Commission shall issue such
notice in written form sent by reg-
istered mail, return receipt requested,
which notice shall include a statement
of the reasons for the findings referred
to in paragraph (a) of this section, and
an explanation whether any amend-
ments or actions would result in com-
pliance with grant terms and condi-
tions.

(c) Any person whose approved finan-
cial assistance is terminated or sus-
pended under paragraph (b) of this sec-
tion may request a review of such ac-
tion by the Commission. Such request
for review shall be in writing and must
be mailed or delivered to the Commis-
sion not later than thirty (30) days
after receipt of the notice from the
Commission by the applicant. Such re-
quest for review shall state the reasons
for the request and shall include any
additional matters not before the Com-
mission which the applicant deems ap-
propriate. The Commission may grant
or deny a review at its discretion and
shall inform the applicant of its deci-
sion in writing.

Subpart O—Employee
Responsibility and Conduct

SOURCE: 47 FR 11858, Mar. 19, 1982, unless
otherwise noted.

§700.501 Statement of purpose.

This part prescribes appropriate
standards of conduct and
responsibilites, financial disclosure re-
ports, and rules of ethics in the con-
duct of Government business that are
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mandatory for all who serve with the
Navajo and Hopi Indian Relocation
Commission, and in order to imple-
ment the requirements of law, Execu-
tive Order 11222 and 5 CFR part 905. The
rules promulgated by the Commission
as essential to agency operations are in
addition to the criminal laws and other
laws governing conduct of Federal em-
ployees. Like the laws, they will be
strictly interpreted and firmly en-
forced. Ignorance of these rules or lax-
ity in observance or enforcement of
them will not be condoned. They are
the prime responsibility of all Commis-
sion personnel.

§700.503 Definitions.

(a) Special Government Employee: An
officer or employee who has been em-
ployed to perform temporary duties,
with or without compensation, for not
more than 130 days during any period
of 365 consecutive days, either on a
full-time or intermittent Dbasis (18
U.S.C. 202(a)).

(b) Employee: Any officer or employee
of the Commission who is not a special
government employee.

(c) Commission personnel: All officers
and employees of the Commission, in-
cluding special Government employees.

(d) Persons: An individual, corpora-
tion, company, association, firm, part-
nership, society, joint stock company,
or any other organization or institu-
tion.

(e) Gratuity: Any gift, honorarium,
favor, entertainment, hospitality,
transportation, loan, or any other tan-
gible thing, and any other intangible
benefit (i.e., discounts) given to or on
behalf of Commission employees or
their spouses or dependent children for
which fair market value is not paid by
the recipient or by the Government.

§700.505 Coverage.

The regulations contained in this
part apply to all Commission per-
sonnel. Exceptions applicable to spe-
cial Government employees and mem-
bers of the Senior Executive Service
are noted in the body of this part.

§700.507 Responsibilities.

(a) Office of the Commission and Office
of Executive Direction. (1) The Chairman
of the Commission shall prepare and
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submit to the Office of Personnel Man-
agement for approval, standards of em-
ployee conduct which implement re-
quirements of law, Executive Order
11222 and provisions of 5 CFR part 905;
and prescribe additional standards of
ethical and other conduct and report-
ing requirements that are appropriate
to the agency. After OPM approval, the
Chairman shall submit the agency’s
regulations to the FEDERAL REGISTER
for publication. These requirements
also apply to any amendments to agen-
cy regulations.

(2) The Commissioners shall appoint
a Designated Agency Ethics Official
and Deputy Ethics Official in accord-
ance with 5 CFR 738.202(b). Responsibil-
ities of these officials are described
below in §735.15.

(3) The Executive Director shall en-
sure that the regulations published
under this part are disseminated to all
Commission personnel and that staff
are familiar with and understand the
standards of conduct and statutes gov-
erning conflicts of interest and post
Federal employment restrictions.

(4) The Executive Director shall en-
sure that disciplinary or remedial ac-
tion is taken in the case of all agency
personnel who violate these standards
or related laws and regulations, and
against supervisors who fail to carry
out their responsibilities in taking dis-
ciplinary or remedial action in such
cases.

(b) Managers and supervisors. Man-
agers and supervisors shall ensure that
all Commission personnel under their
supervision are familiar with and un-
derstand these regulations governing
standards of conduct, conflict of inter-
est, and referenced statutory restric-
tions, and adhere to them at all times.
Issues and problems which cannot be
resolved through the discussion process
inherent in the supervisor-employee re-
lationship shall be referred to the Des-
ignated Agency Ethics Official. Man-
agers and supervisors shall ensure that
disciplinary or remedial action is
taken with all agency personnel who
violate these regulations, and against
subordinate supervisors who fail to
carry out their responsibilities for ef-
fecting or recommending disciplinary
or remedial action in these cases.
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(c) Employees. All Commission per-
sonnel shall be familiar with the stand-
ards of conduct governed in this direc-
tive and the laws governing conflicts of
interest and post employment restric-
tions, and shall comply with them.
When in doubt as to the permissibility
of an action under the terms of this di-
rective, the employee shall not act
without first consulting the immediate
supervisor and as appropriate seeking
the advice of the Designated Agency
Ethics Official.

(d) Office of Management Operations.
(1) The Office of Management Oper-
ations shall give each employee a copy
of these regulations and shall conduct
an oral briefing on their contents,
within 30 days of approval. New per-
sonnel shall receive a copy and oral
briefing promptly upon assuming their
duties. Additions and amendments
shall be similarly communicated upon
approval.

(2) The Office shall conduct annual
review sessions of these standards for
all personnel.

(3) The Office shall provide the Des-
ignated Agency Ethics Official with
necessary administrative and clerical
staff support.

§700.509 Duties of the
agency ethics official.

The Designated Agency Ethics Offi-
cial shall coordinate and manage the
agency’s ethics program. The Deputy
Ethics Official shall serve as alternate
Agency Ethics Official in the absence
of the Designated Agency Ethics Offi-
cial, or upon his or her express delega-
tion. Specific duties of the Officer in-
clude:

(a) Liaison with Office of Government
Ethics (OGE). The Designated Agency
Ethics Official shall establish and
maintain close working relations with
the OGE, and shall coordinate commu-
nications between the Commission and
OGE through the Agency Liaison Divi-
sion and Office of Ethics of the General
Services Administration. If the Des-
ignated Agency Ethics Official receives
a request which he or she believes
should be answered by the Office of
Government Ethics, a referral proce-
dure is available. Requests for advisory
opinions shall be submitted as specified
in 5 CFR 738.304. The Designated Agen-

designated
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cy Ethics Official shall provide the
OGE with records, reports and any
other information which may be re-
quired under the Ethics in Government
Act (Pub. L. 95-521, as amended) or re-
quested by the OGE.

(b) Review of statements. The Des-
ignated Agency Ethics Official shall re-
view the statements of employment
and financial interest submitted by
agency personnel assessing the applica-
tion of conflict of interest laws and
regulations to the information re-
ported. When the review discloses a
conflict, or the appearance of a con-
flict, between the private interests of
an employee and the performance of
his or her duties as a Commission em-
ployee, the Designated Agency Ethics
Official shall bring the conflict to the
attention of the employee, grant the
individual an opportunity to explain
the conflict, and attempt to resolve it.
If the conflict is not resolved at this
point, the Designated Agency Ethics
Official shall forward a written report
on the conflict to the Chairman of the
Commission recommending  appro-
priate action. In developing the rec-
ommendation the Designated Agency
Ethics Official may consult, as appro-
priate, with the agency General Coun-
sel and the GSA Ethics Office.

(c) Education and counseling program.
The Designated Agency Ethics Official
shall design and conduct an education
and counseling program for supervisors
and employees on all ethics and stand-
ards of conduct matters, including
post-employment matters. Records
shall be kept as appropriate on the ad-
vice rendered.

(d) Administrative systems review. The
Designated Agency Ethics Official
shall ensure that these regulations and
implementing administrative systems
are evaluated annually to determine
their adequacy and effectiveness in re-
lation to current agency responsibil-
ities. Amendments shall be developed
and approved pursuant to the results of
systems review.

§700.511 Statements of employment
and financial interests.

(a) Employees required to file state-
ments. (1) Members of the Commission
shall submit Financial Disclosure Re-
ports (SF-278) to the Deputy Ethics
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Counselor of the Department of Inte-
rior, according to instructions received
from that office. Issues of real or ap-
parent conflict of interest which in-
volve employees of the Senior Execu-
tive Service shall be resolved by the
Ethics Officer of the Department of the
Interior.

(2) The Designated Agency Ethics Of-
ficial shall submit SF-278 to the Office
of Government Ethics for review.

(3) The employee appointed as Dep-
uty Ethics Official and incumbents of
the positions listed below shall file
NHIRC form 738.1F with the Designated
Agency Ethics Official:

(i) Executive Director.

(ii) General Counsel.

(iii) Assistant Director for Manage-
ment Operations.

(iv) Assistant Director for Relocation
Operations.

(v) Chief, Technical Services
sion.

(vi) Chief, Realty Division.

(vii) Chief, Advisory Services Divi-
sion.

(viii) Chief, Office of Research, Plan-
ning and Evaluation.

(ix) Procurement/Fiscal Officer.

(x) Realty Specialists.

(xi) Construction Inspectors.

(4) The Designated Agency Ethics Of-
ficial may require Statements of Em-
ployment and Financial Interest from
employees in other specified positions,
if analysis of duties and responsibil-
ities shows the positions meet the cri-
teria listed in paragraph (b) of this sec-
tion.

(5) Special Government Employees
shall file NHIRC form 738.2F with the
Designated Agency Ethics Official
prior to beginning employment or serv-
ice with the Commission. The Des-
ignated Agency Ethics Official may
waive this requirement if the duties of
the position held by the special Gov-
ernment employee are of a nature or at
such a level of responsibility that the
submission of the statement by the in-
cumbent is not necessary to protect
the integrity of the Commission or the
Government.

(b) Criteria for selection of positions
subject to filing requirements. The fol-
lowing criteria govern selection of em-
ployees who must also file statements
of Employment and Financial Interest

Divi-
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(NHIRC Form 738.1F) with the Des-
ignated Agency Ethics Official.

(1) Statements of Employment and
Financial Interest shall be required of
employees holding positions which are
responsible for:

(i) Contracting or procurement.

(ii) Administering or monitoring
grants and subcontracts.

(iii) Other activities where the deci-
sion or action has an economic impact
on the interests of any person or non-
Federal enterprise.

(2) When a new position is established
or the duties of an existing position are
materially changed, the position shall
be evaluated pursuant to the criteria of
this section to determine whether or
not it should be designated as one re-
quiring the incumbent to submit a
Statement of Employment and Finan-
cial Interests.

(c) Interests of relatives. The interest
of a spouse, minor child, or other mem-
ber of an employee’s immediate house-
hold is considered to be an interest of
the employee. Reports must include
but are not limited to identification of
such an individual’s employer, finan-
cial holdings and debts. These provi-
sions also apply to special Government
employees.

(d) Employee complaint against filing
requirements. An employee who believes
that his or her position has been im-
properly included among those requir-
ing the submission of a Statement of
Employment and Financial Interests
may obtain review through the Com-
mission’s administrative grievance
procedure.

(e) Procedures for obtaining statements.
Following approval of these regula-
tions, the Designated Agency Ethics
Official shall give each employee and
special Government employee required
to file under this part, a copy of the ap-
propriate NHIRC form. An enclosure
with the form shall advise that:

(1) The completed form shall be re-
turned in a sealed envelope marked
“‘personal-in confidence’ to the Des-
ignated Agency Ethics Official within
30 days.

(2) The services of the Designated
Agency Ethics Official are available to
assist and advise in preparation of the
statement.
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(3) Any additions or deletions to the
information furnished must be reported
within 30 days of the time they occur,
or in the case of a special Government
employee, at the time the change oc-
curs, and

(4) No later than June 1 of each year
all employees and special Government
employees required to file under para-
graph (a)(3) of this section shall file an
annual supplementary statement to
update the information previously
filed.

(5) New employees required to file
under paragraph (a)(3) of this section
shall submit a statement within 30
days of beginning employment with the
Commission.

(e) Confidentiality of statements. State-
ments of employment and financial in-
terest shall be held in confidence. Ac-
cess to information from the state-
ments shall not be disclosed except to
carry out the purpose of this directive.

(f) Resolving conflicts of interest. When
the Designated Agency Ethics Official
determines from review of the state-
ment that a conflict of interest may
exist, the submitter shall have the op-
portunity to provide additional infor-
mation, which shall become part of the
record. The Designated Agency Ethics
Official and the concerned employee
shall make every effort to resolve the
conflict in a manner that is mutually
acceptable. If these efforts are not suc-
cessful the Designated Agency Ethics
Official shall forward a report and rec-
ommendation to the Chairman of the
Commission for final action. Remedial
action directed by the Chairman may
include but is not limited to:

(1) Disqualification for a particular
assignment.

(2) Change in assigned duties.

(3) Divestment of the employee or
special Government employee of the
conflicting interests.

(4) Disciplinary action, including re-
moval.

§700.513 Business dealings on behalf
of the government.

(a) All employees shall conduct
themselves on the job so as to effi-
ciently discharge the work of the Com-
mission. Employees shall observe cour-
tesy, consideration and promptness in
dealing with clients, other govern-
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mental agencies, and members of the
public.

(b) Commission personnel conducting
business with contractors, realtors,
vendors, service providers and other
public and private agencies, organiza-
tions, business and individuals shall
maintain strict impartiality in their
business dealings. Commission employ-
ees shall not allow themselves to be
placed in a position in which a conflict
of interest might arise or might justifi-
ably be suspected. Such a conflict may
arise or appear to arise by the accept-
ance of gratuities or by any action
which could reasonably be interpreted
as influencing the strict impartiality
that must prevail in all business rela-
tionships involving the Commission.
However, this requirement of impar-
tiality is not intended to prohibit advo-
cacy of client interests, as is required
as a stated duty of certain agency posi-
tions. Such advocacy may occur for ex-
ample during warrantee representation
or during technical representation with
builders.

§700.515 Conflicts of interest.

(a) A conflict of interest may exist
when an employee uses, or appears to
use, his or her official position to ob-
tain benefits for himself or herself,
close friends, relatives, or business as-
sociates. A conflict of interest may
also exist if an employee’s private ac-
tivities interfere with the proper dis-
charge of his or her official duties. If
an employee has any doubt about
whether or not a particular situation
is, or gives the appearance of being a
conflict of interest, the situation
should be discussed with the immediate
supervisor. Should further review be
required, the Designated Agency Ethics
Official shall be consulted.

(b) Principal situations where con-
flict of interest may develop are regu-
lated by the sections which follow.
However, these regulations do not pre-
clude other conflict of interest situa-
tions which may arise in connection
with the work of the Commission.

(c) These prohibitions apply to all
Commission employees, whether or not
they are required to file financial and
employment disclosure statements.
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§700.517 Affiliations and financial in-
terests.

(a) Commission personnel shall not
engage in any personal, business, or
professional activity, or receive or re-
tain any direct or indirect financial in-
terest, which places them in a position
of conflict or apparent conflict between
their private interests and the public
interests of the United States as re-
lated to the duties of their Commission
positions.

(b) Employees are prohibited from
accepting money, goods or services
other than official compensation for
any act performed by the employee as
part of his or her official duties.

(c) Commission personnel shall not
use, directly or indirectly, inside infor-
mation for private gain for themselves,
family members, or others if that in-
formation is not generally available to
the public and was obtained as a result
of Commission employment.

(d) Commission personnel are prohib-
ited from using their official positions
to induce, coerce, or in any manner in-
fluence any person, including subordi-
nates, to provide any improper benefit,
financial or otherwise, to themselves
or others.

(e) Employees may not have any per-
sonal interest in transactions which
are directed, regulated, or effected by
the Commission pursuant to the au-
thorities vested in the agency by Pub.
L. 93-5631 and Pub. L. 96-395. Specifi-
cally:

(1) No Commission employee shall
have a personal interest in a contract,
subcontract, memorandum of under-
standing or agreement, or other ar-
rangement resulting in payment for
the delivery of goods, services, or sup-
plies to the Commission, to the Navajo
or Hopi tribal governments, or to indi-
vidual relocatees or groups of
relocatees.

(2) No Commission employee shall
have or seek an interest in real or per-
sonal property acquired for transfer to
the Navajo or Hopi Tribes.

(3) No Commission employee shall
have or seek an interest in any activity
supported financially by the Commis-
sion through the award of Discre-
tionary Funds.

(4) During the process of acquiring
replacement housing for relocatees no
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employee may have a personal interest
in the activities of a contractor, real-
tor, or other business entity selected
by the relocatee to furnish replacement
housing; nor may the employee influ-
ence the relocatee to select any real-
tor, contractor or other business entity
with which the employee has personal
or business affiliations.

(5) Nothing in this section shall re-
strict a relocatee’s right to exercise
free and independent judgment in se-
lecting a realtor, contractor, or other
vendor or service provider; regardless
of any personal or business relation-
ship of that entity to a Commission
employee, provided the employee has
not influenced the choice of the
relocatee in any manner.

(6) Nothing in this section shall re-
strict a Commission employee who is
eligible for relocation benefits from ap-
plying for and obtaining such benefits
according to published criteria; nor to
prevent the Commission from employ-
ing a member of the Hopi or Navajo
Tribe who has been, or is in the proc-
ess, of being relocated pursuant to the
law.

(7) Commission employees shall dis-
qualify themselves from investigating
and preparing recommendations re-
garding eligibility determination for
applicants to whom they are closely re-
lated by blood or marriage.

§700.519 Gifts, entertainment and fa-
vors.

(a) Acceptance of gratuities, includ-
ing gifts, entertainment and favors, (no
matter how innocently tendered or re-
ceived) from those who have or seek
business dealings with the Commission,
is prohibited as it may be a source of
embarrassment to the recipient, and
may impair public confidence in the in-
tegrity of the conduct of the Govern-
ment’s business. It is emphasized that
prohibited conflicts and apparent
conficts of interest can sometimes
arise even from relationships and
transactions that the persons con-
cerned perceive as inconsequential.

(b) Except as provided in paragraphs
(c) and (d) of this section, Commission
personnel and their spouses, minor
children and members of their house-
holds shall not solicit nor accept, ei-
ther directly or indirectly, any gift,
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gratuity, favor, entertainment loan or
any other thing of monetary value
from any person who:

(1) Has, or is seeking to obtain, con-
tractual or other business or financial
relations with the Commission,

(2) Conducts operations or activities
that are regulated by the Commission
or significantly affected by Commis-
sion decisions, or

(3) Has interests that may be sub-
stantially affected by the performance
or non-performance of the employee’s
official duty.

(c) Employees are specifically prohib-
ited from accepting gifts or favors from
vendors, contractors, builders, realtors,
tribal officials or other individuals
with whom Commission employees do
business. This prohibition extends to
the acceptance of meals and refresh-
ments offered by individuals con-
ducting or seeking business with the
Commission whether during duty or
non-duty hours.

(d) The following circumstances are
excepted from the prohibitions listed
above:

(1) An employee may accept unsolic-
ited advertising or promotional mate-
rial with the name of the company im-
printed, such as pencils, calendars and
similar items of nominal intrinsic
value.

(2) An employee may accept trans-
portation and meals provided by a con-
tractor in connection with official
business when arrangements for Gov-
ernment or commercial transportation
or meals are clearly impracticable and
the supervisor has granted prior ap-
proval.

(3) An employee may accept an invi-
tation extended by a relocatee to at-
tend a housewarming, potluck, accept
a meal and refreshments while trav-
eling on the reservation, or similar so-
cial activity when circumstances would
make it rude for the employee to
refuse.

(4) Other circumstances may arise in
which it would be to the Commission’s
advantage for an employee to partici-
pate in activities ordinarily prohibited.
In such cases, the employee shall con-
sult with his or her supervisor about
the course of action to be followed. If
prior consultation is not possible, the
employee shall exercise prudent judge-

§700.521

ment and promptly inform the super-
visor of the activity.

§700.521 Outside work and interests.

Commission employees may engage
in outside work or other activity which
does not create a conflict between the
employee’s private interests and offi-
cial duties nor prevent employees from
devoting their talents and energies to
the Commission. An employee’s outside
work shall not reflect discredit upon
the Commission.

(a) Employees engaged in or consid-
ering outside employment shall inform
their supervisor of the work, and sup-
ply such additional details as may be
required to determine whether the em-
ployment is compatible with the full
and proper discharge of the employee’s
official duties.

(b) Similarly, employees shall inform
the supervisor and request approval of
other types of outside activities which
may present an actual or apparent con-
flict of interest between the employees’
official duties and their private lives.
The supervisor shall determine if the
outside employment or activity is pro-
hibited by these regulations, and so in-
form the employee. The Designated
Agency Ethics Official is available to
assist supervisors in making such de-
terminations.

(c) Guidelines and limitations. Outside
employment or other outside activity
is incompatible with the full and prop-
er discharge of an employee’s duties
and responsibilities and hence is pro-
hibited if:

(1) It would involve the violation of a
Federal or State statute, a local ordi-
nance, Executive Order, or regulation
to which the employee is subject.

(2) It would be of such extent or na-
ture as to interfere with the efficient
performance of the employee’s Govern-
ment duties, or impair the employee’s
mental or physical capacity to perform
them in an acceptable manner.

(3) It would tend to influence the ex-
ercise or impartial judgement on any
matters coming before the employee in
the course of his or her duties;

(4) It would involve work for contrac-
tors, subcontractors, realtors, tribal of-
fices, clients or other entities and indi-
viduals which have business with or re-
ceive services from the Commission or
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conduct activities which are regulated
by the Commission.

(5) Involves a person or enterprise
that may be substantially affected by
the performance or nonperformance of
the employee’s official duties.

(6) It involves the use of the employ-
ee’s time during official working hours.

(7) It involves the receipt of salary or
anything of monetary value from a pri-
vate source as compensation for serv-
ices to the Government.

(8) It involves acceptance of a fee,
compensation, gift, payment of ex-
pense, or any other thing of monetary
value under circumstances in which ac-
ceptance might result in, or create the
appearance of, a conflict of interest.

(9) It would be of a nature which
might be construed by the general pub-
lic to be an official act of the Commis-
sion, or would give the impression that
a business or product which is involved
in the relocation project is officially
endorsed or approved by the Commis-
sion.

(10) It would involve use by the em-
ployee of official facilities, e.g., office
space, office machines, or supplies, or
the services of other employees during
duty hours.

(11) It might bring discredit upon, or
cause unfavorable criticism of, the
Government or the Commission or lead
to relationships which might impair
public confidence in the integrity of
the Government or the Commission.

(12) It would involve the use of infor-
mation obtained as a result of Govern-
ment employment that is not freely
available to the general public in that
it either has not been made available
to the general public or would not be
made available upon request.

§700.523 Business relationships among
employees.

Business relationships among Com-
mission employees which take place
after working hours and away from
Commission premises are not matters
for regulation, unless they violate the
restrictions listed above.

§700.525 Use of government informa-
tion or expertise.

(a) Commission personnel may en-
gage in teaching, lecturing and writing
about the relocation program, provided
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the Information which they present is
public knowledge or would be made
available to the public upon request.

(b) Employees shall inform their su-
pervisors in advance of any teaching,
writing, or lecturing activity which re-
lates to the Commission operations.
The Commissioners may at their dis-
cretion exercise the right of review and
approval of materials to be presented.

(c) Employees must obtain super-
visory approval for release of informa-
tion considered confidential, and re-
lease of information not previously
published as public information.

(d) Disclosure of information from
records shall conform with the provi-
sions of the Freedom of information
and the Privacy Acts (b U.S.C. 552). An
employee may not release confidential
information maintained by the Com-
mission and available to the employee
because of his position as an employee
of the Commission. Violation of this
prohibition may result in prosecution
under the terms of the Privacy Act in
addition to any disciplinary penalties
levied by the employee’s supervisor.

(e) Commission personnel may not
accept compensation for an article,
speech, consultant service, or other ac-
tivity if it involves the use of informa-
tion obtained as the result of Govern-
ment employment which is not avail-
able to the general public as described
in paragraph (a) of this section, or re-
sults in an actual or appearance of con-
flict of interest.

(f) Unless there is a definite Commis-
sion position on a matter which is the
subject of an employee’s writing or
speech, and the individual has been au-
thorized by the Commissioners to
present that position officially, the
employee shall expressly present his or
her views on the matter as his or her
own and not as those of the Commis-
sion.

(g) The right of an employee to ex-
press personal opinions is respected.
However, once the Commission has es-
tablished policy and procedure, every
employee is obligated to carry out all
lawful regulations, orders, and assign-
ments, and to support the programs of
the Commission as long as they are
part of recognized public policy.

(h) In dealing with the public and
with relocatees, employees should
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avoid issuing opinions or decisions con-
trary to Commission policy which can
be mistaken as official Commission
policy.

§700.527 Endorsements.

Employees are prohibited from en-
dorsing in an official capacity business
products or processes or the services of
commercial firms for advertising pub-
licity or sale purposes. Use of mate-
rials, products or services, by the Com-
mission does not constitute official en-
dorsement. Employees may not rec-
ommend for or against any particular
builder, supplier, realtor, contractor or
other person or business seeking to sell
any product or service to relocatees.

§700.529

An employee shall inform the super-
visor and seek the advice of the Des-
ignated Agency Ethics Official if he or
she wishes to negotiate for future non-
Federal employment with persons or
organizations having business with the
Commission if the employee is involved
in making recommendations or deci-
sions affecting those persons or organi-
zations.

Negotiations for employment.

§700.531 Government property.

Employees shall be held accountable
for Government property and monies
entrusted to their individual use or in
connection with their official duties.
An employee has a positive duty to
protect and conserve Government prop-
erty and to use it economically and for
official purposes only, for example:

(a) Only official documents and ma-
terials may be reproduced on Govern-
ment reproduction equipment.

(b) Government vehicles may be used
only on official business and may not
be used for personal use or for travel to
or from an employee’s place of resi-
dence, unless specifically authorized or
assigned by the supervisor.

(c) An employee may not use FTS to
make personal phone calls at Govern-
ment expense.

(d) An employee may not use Govern-
ment purchase authority for personal
acquisitions even though reimburse-
ment is made.

§700.535

§700.533 Restrictions affecting travel
and travel expense reimbursement.

(a) When an employee is on officially
authorized travel his or her expenses
are reimbursed by the Government.
The employee may not request nor ac-
cept reimbursement in cash or kind for
travel expenses from any other source,
even when the employee’s expenses ex-
ceed the maximum Government allow-
ance.

(b) An employee who is authorized to
attend a convention, seminar, or simi-
lar meeting while on official duty,
whose travel is being paid by the spon-
soring association, may not also claim
travel expenses from the Government.

(c) An employee may accept accom-
modations and expense reimbursement
for attending meetings, functions, etc.
in his or her private capacity and on
his or her own time, provided that such
acceptance does not produce an actual
or apparent conflict of interest. This
restriction prohibits an employee from
accepting accommodations or reim-
bursement from anyone having or seek-
ing business with the Commission.

(d) Commission employees traveling
on official business, as well as employ-
ees traveling on personal business, may
not accept the use of private airplanes,
cars, or other means of transportation
offered at no expense by individuals
conducting or seeking business deal-
ings with the Commission, nor from
clients of the Commission.

Ezxception: An employee may accept trans-
portation and meals of modest value pro-
vided by a contractor or client in connection
with official business when it is not practical
to make arrangements for Government or
commercial accommodations. The employee
must receive prior approval of the supervisor
in such case. This might occur, for example,
if an employee were traveling to a remote
area where no Government vehicle were
available, or where there are no nearby res-
taurants or eating places. There is no prohi-
bition against a contractor or private citizen
traveling as a passenger in a Government ve-
hicle driven by a Commission employee on
official business, provided administrative
procedures have been followed in making the
travel arrangements.

§700.535 Nepotism.

An employee may not appoint or ad-
vocate the appointment to any position
under his or her control, any individual
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who is a relative of the employee. No
employee shall supervise a member of
his or her own family except in emer-
gency situations.

§700.537 Indebtedness.

(a) Commission personnel shall pay
their just financial obligations in a
timely manner, especially those im-
posed by law, such as Federal, state, or
local taxes. For the purposes of this
paragraph, ‘‘just financial obligation”
means one acknowledged by the em-
ployee or reduced to judgment by a
court.

(b) Employees shall promptly refund
any salary overpayments and excess
travel advances.

(c) An employee’s debts to private
creditors are his or her personal con-
cern. Any complaints or questions con-
cerning such obligations will be re-
ferred to the employee for handling.
Creditors and collectors shall not have
access to employees on Agency prem-
ises during duty hours.

§700.539 Soliciting contributions.

(a) An employee shall not solicit a
contribution from another employee
for a gift to an official superior, make
a donation as a gift to an official supe-
rior or accept a gift from an employee
receiving less pay than himself or her-
self. (6 U.S.C. 7351) However, this para-
graph does not preclude a voluntary
gift of nominal value made on a special
occasion.

(b) If authorized by the supervisor, an
employee may solicit contributions for
charitable causes. He or she may also
be permitted to collect small donations
for gifts for fellow employees for spe-
cial occasions during slack moments.

§700.541 Fraud or false statement in a
Government matter.

“Whoever, in any matter within the
jurisdiction of any department or agen-
cy of the United States, knowingly or
wilfully falsifies, conceals or covers up
by a trick, scheme or device a material
fact, or makes or uses any false writing
or document knowing the same to con-
tain false, fictitious or fraudulent
statement or entry, shall be fined not
more than $10,000 or imprisoned not
more than 5 years or both (18 U.S.C.
1001).”” Special attention is required in
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the certification of time and attend-
ance reports, applications for employ-
ment, personnel security forms, re-
quests for travel reimbursement, client
certification documents, and purchase
orders and receiving forms.

§700.543 Gambling.

An employee shall not sponsor or
participate in any gambling activity
during working hours on Government
premises.

§700.545 Alcoholism and drug abuse.

An employee who habitually uses in-
toxicants to excess is subject to re-
moval (6 U.S.C. 7352). The Relocation
Commission recognizes alcoholism and
drug abuse as serious and treatable ill-
nesses. HExcessive absence and poor
work performance are two of the spe-
cific problems resulting from excessive
use of alcohol and drugs. The Commis-
sion management will assist any em-
ployee who has such a problem to ob-
tain professional help and will make
reasonable allowance as permitted by
work schedules to allow an employee
approved leave for professional treat-
ment. Anyone who seeks such assist-
ance will be guaranteed confidential
handling of his or her case. Discipli-
nary action will be considered if an em-
ployee rejects or ignores treatment or
other appropriate assistance.

§700.547 Consuming intoxicants on
Government premises or during
duty hours.

Consuming alcohol or non-prescrip-
tion drugs on agency premises, or while
driving or riding in a Government vehi-
cle, or during working hours are pro-
hibited conduct and employees vio-
lating this regulation are subject to
disciplinary acton, including discharge.

§700.549 Employee organizations.

An employee may not knowingly be a
member of an organization of Govern-
ment employees that advocates the
overthrow of the United States’ con-
stitutional form of government (6
U.S.C. 7311). Employees are also prohib-
ited from striking against the Federal
Government. With these restrictions,
an employee has the right to form,
join, or assist lawful employee organi-
zations. Similarly, an employee has
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also the right to refrain from such ac-
tivity. In either case, the employee
may exercise his or her right freely and
without fear of penalty or reprisal and
shall be protected in the exercise of
such rights.

§700.551 Franking privilege and offi-
cial stationery.

An employee is strictly prohibited
from using Government franked enve-
lopes with or without applied postage,
or official letterhead stationery for
personal business. (18 U.S.C. 1719)

§700.553 Use of official titles.

Employees are prohibited from using
their official titles in conducting pri-
vate business or participation in pri-
vate or public group activities not con-
cerned with official duties. Use is
strictly limited to those occasions and
circumstances where representation is
official.

§700.555 Notary services.

An employee may not charge a fee
for performing notarial services as part
of his or her job duties (EO 977 Nov. 24,
1908).

§700.557 Political activity.

(a) Regulations on the political ac-
tivity of Federal employees can be
found in 5 U.S.C. 73. In general, the law
and the rules prohibit using official au-
thority or influence for the purpose of
interfering with an election or affect-
ing its results, and taking an active
part in partisan political management
or partisan political campaigns.

(b) Special Government employees of
the Commission are subject to the po-
litical activity restrictions contained
in 5 U.S.C. 73 and 18 U.S.C. 602, 603, 607
and 608 while on an active duty status
only.

(¢) Pursuant to provisions of the reg-
ulations cited, employees may take
part in certain local elections. How-
ever, Commission employees are re-
stricted from taking an active role in
political elections of the Navajo and
Hopi tribal governments, even though
such elections are not partisan in the
usual meaning of the word. With re-
spect to tribal elections, employees
may not:

(1) Run for tribal elective office.

§700.561

(2) Organize, direct, nor actively par-
ticipate in a tribal electoral campaign.

(3) Solicit or attempt to coerce fellow
employees to contribute anything of
value to an individual or group engaged
in tribal political activity.

(4) Circulate petitions, posters, or
other political materials during work-
ing hours or on Commission premises.

(5) Engage in any other type of tribal
political activity which produces a
conflict of interest between the em-
ployee’s job responsibilities and the po-
litical activity.

§700.559 Equal opportunity.

Commission personnel shall scru-
pulously adhere to the Commission
program of equal opportunity regard-
less of race, color, religion, sex, age,
handicap, or national origin.

§700.561 Sexual harassment.

(a) Sexual harassment is a form of
employee misconduct which under-
mines the integrity of the employment
relationship. All employees must be al-
lowed to work in an environment free
from unsolicited and unwelcome sexual
overtures. Sexual harassment is de-
fined by the Office of Personnel Man-
agement as ‘‘deliberate or repeated un-
solicited verbal comments, gestures, or
physical contact of a sexual nature
which are unwelcome.” Sexual harass-
ment does not refer to occasional com-
pliments. It refers to behavior which is
not welcome, which is personally offen-
sive and debilitates morale, interfering
with the work effectiveness of its vic-
tims and their co-workers.

(b) Sexual harassment is a prohibited
personnel practice when it results in
discrimination for or against an em-
ployee on the basis of conduct not re-
lated to performance.

For example:

—If submission to sexual advances is a con-
dition of employment, whether expressed
in explicit or implicit terms;

—If employment decisions, such as pro-
motion, training, salary increases, re-
wards, etc., are based on an employee’s
submission to or rejection of sexual ad-
vances;

—If the sexual conduct substantially inter-
feres with an affected person’s work per-
formance, or creates an intimidating,
hostile or offensive work environment.
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(c) Within the Federal Government, a
supervisor who uses implicit or explicit
coercive sexual behavior to control, in-
fluence, or affect the career, salary or
job of an employee is engaging in sex-
ual harassment. Similarly, an em-
ployee of an agency who behaves in
this manner in the process of con-
ducting agency business is engaging in
sexual harassment. Finally, any em-
ployee who participates in deliberate
or repeated unsolicited verbal com-
ments, gestures, or physical contact of
a sexual nature which are unwelcome
and interfere with work productivity is
also engaging in sexual harassment.

(d) It is the policy of the Relocation
Commission that sexual harassment is
unacceptable conduct in the workplace
and will not be condoned. An employee
who believes that he or she is subject
to sexual harassment may contact one
or more of the following people within
the Commission for assistance:

(1) The immediate supervisor or sec-
ond level supervisor.

(2) The EEO Counselor.

(3) The agency EEO Officer.

(4) The EEO Counselor at the Agency
Liaison Division of the General Serv-
ices Administration.

§700.563 Statutory restrictions from
18 U.S.C. 207, which are applicable
to former Government employees.

(a) Restrictions applicable to all former
officers and employees—(1) Permanent
bar. A former Government employee is
permanently barred from serving as
agent or attorney for anyone other
than the United States before any Gov-
ernment office or agency on any par-
ticular matter involving specific par-
ties in which the former officer or em-
ployee had participated personally and
substantially while with the Govern-
ment.

(2) Two year bar. A restriction similar
to the one summarized above prevents
a former employee for two years from
representational activities on all par-
ticular matters which were actually
pending under the former employee’s
“‘official responsibility’’ during the
one-year period prior to the termi-
nation of such responsibility.

(b) Restrictions applicable only to
‘“‘senior employees.”” (1) Members of the
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Senior Executive Service are consid-
ered senior employees.

(2) Two-year ban on assisting in rep-
resentation by personal presence. A
former senior employee may not assist
in the representation of another person
by personal presence at an appearance
before the Government on any par-
ticular matter in which the former em-
ployee personally and substantially
participated while with the Govern-
ment.

(3) One-year on attempt to influence
former agency. A former senior em-
ployee may not represent another per-
son or himself in attempting to influ-
ence his own former agency on a mat-
ter pending before, or of substantial in-
terest to, such agency. Certain commu-
nications are exempted from this pro-
vision. These include communications
by former senior employees who are
employed by State or local govern-
ments or by certain educational or
medical institutions, other exempt
communications are those that are
purely social or informational, commu-
nications on matters that are personal,
including any expression of personal
views where the former employee has
no pecuniary interest, and response to
a former agency’s requests for informa-
tion.

(c) Implementing regulations. (1) De-
tailed regulations implementing this
law have been published by the Direc-
tor, Office of Government Ethics (see 5
CFR part 737). The Designated Agency
Ethics Official should be consulted for
any additional information.

§700.565 Miscellaneous statutory pro-
visions.

Commission personnel shall acquaint
themselves with Federal statutes
which relate to their ethical and other
conducts as employees of the Commis-
sion and of the Government. The atten-
tion of Commission personnel is di-
rected to the following statutory provi-
sions:

(a) House Concurrent Resolution 175,
85th Congress 2d Session, 7T2A Stat. B12,
the ‘“‘Code of HEthics for Government
Service.”

(b) Chapter 11 of title 18, United
States Code, relating to bribery,
graftm and conflicts of interest, as ap-
propriate to the employees concerned.
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(c) The prohibition against lobbying
with appropriated funds (18 TU.S.C.
1913).

(d) The prohibitions against dis-
loyalty and striking (6 U.S.C. 7311, 18
U.S.C. 1918).

(e) The prohibition against the em-
ployment of a member of the Com-
munist organization (50 U.S.C. 784).

(f) The prohibitions against (1) the
disclosures of classified information (18
U.S.C. 798, 50 U.S.C. 783); and (2) the
disclosure of confidential information
(18 U.S.C. 1905).

(g) The provision relating to the ha-
bitual use of intoxicants to excess (b
U.S.C. 7352).

(h) The prohibition against the mis-
use of a Government vehicle (31 U.S.C.
638a(c)).

(i) The prohibition against the mis-
use of the franking privilege (18 U.S.C.
1719).

(j) The prohibition against the use of
deceit in an examination or personnel
action in connection with Government
employment (18 U.S.C. 1917).

(k) The prohibition against fraud or
false statements in a Government mat-
ter.

(1) The prohibition against muti-
lating or destroying a public record (18
U.S.C. 2071).

(m) The prohibition against counter-
feiting and forging transportation re-
quests (18 U.S.C. 508).

(n) The prohibitions against (1) em-
bezzlement of Government money or
property (18 U.S.C. 641); (2) failing to
account for public money (18 U.S.C.
643); and (3) embezzlement of the
money or property of another person in
the possession of an employee by rea-
son of his employment (18 U.S.C. 654).

(0) The prohibition against unauthor-
ized use of documents relating to
claims from or by the Government (18
U.S.C. 285).

(p) The prohibitions against political
activities in subchapter III of chapter
73 of title 5, United States Code and 18
U.S.C. 602, 603, 607 and 608.

(q) The prohibition against an em-
ployee acting as the agent of a foreign
principal registered under the Foreign
Agents Registration Act (18 U.S.C. 219).

§700.603

Subpart P—Hopi Reservation
Evictees

SOURCE: 48 FR 51771, Nov. 14, 1983, unless
otherwise noted.

§700.601 Definitions.

(a) Hopi reservation evictees. Hopi res-
ervation evictees are those members of
the Navajo Tribe who were evicted
from the Hopi Indian Reservation as a
consequence of the decision in the case
of United States v. Kabinto (456 F. 2d
1087) (1972).

(b) Head of household. (1) A household
is group of two or more persons who
live together at a specific location,
who form a unit of permanent and do-
mestic character.

(2) The head of household is the indi-
vidual who speaks on behalf of the
members of the household and who is
determined by the Commission to rep-
resent the household.

(3) In order to be eligible for benefits
under this section, an individual must
be a head of household as of the date of
certification for benefits.

(4) Those single individuals who actu-
ally maintain and support themselves
as of the date of certification for bene-
fits shall be considered a head of house-
hold.

(c) Hopi reservation. For purposes of
this subpart Hopi reservation shall
mean the lands in Land Management
District No. Six as defined in the Sep-
tember 28, 1962, Judgment in Healing v.
Jones Civ. No. 579 pCT (d), Ariz., and
shall not include the Hopi Partitioned
Lands.

(d) Equivalent assistance from federal
agencies. Housing provided for Hopi res-
ervation evictees shall be considered
equivalent assistance if it meets the
Commission’s standards for a decent,
safe and sanitary dwelling under
§700.55 of these rules.

§700.603 Eligibility.

(a) Those heads of household who
were members of the Navajo Tribe and
were evicted from the Hopi reservation
as a consequence of the decision in the
United States v. Kabinto shall be eligible
to receive relocation assistance on a
preference basis.

(b) Proof of eviction shall be deter-
mined by one of the following criteria:
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(1) Inclusion on the list of defendants
in the case of United States v. Kabinto
(456 F'. 2d 1087) (1972);

(2) Inclusion on the lists prepared by
the BIA dated May 10, 1979, and May 21,
1979, as a result of having provided
services to those heads of household.

(3) Inclusion on a list prepared by the
Navajo Tribe and submitted to the
Commission on January 16, 1981;

(4) Inclusion on a list prepared by the
Navajo Legal Aid Service dated April
29, 1970;

(5) Other evidence furnished by the
applicant which is sufficient to prove
their status as evictees from the Hopi
reservation, as determined by the Com-
mission.

§700.605 Relocation assistance.

(a) BEach eligible head of household of
Hopi reservation evictees shall be enti-
tled to receive the following assist-
ance:

(1) Relocation advisory services as
provided in §700.135 of this part;

(2) Moving and search expenses, as
provided in §700.151 of this part;

(3) Replacement housing payments as
set forth below.

(b)(1) If the head of household owns
no dwelling, the Commission will make
funds available to the head of house-
hold as provided in these regulations
for the acquisition of a replacement
home in one of the following manners:

(i) Purchase of an existing home by
the head of household,

(ii) Contracting by the head of house-
hold for the construction of a home,

(iii) Participation or purchase by the
head of household in a mutual help
housing or other home ownership
project under the U.S. Housing Act of
1937 (60 Stat. 888, as amended; 42 U.S.C.
1401) or in any other federally assisted
housing program.

(2) If the eligible head of household
owns or is buying or building a home,
the Commission will expend relocation
benefits in one of the following man-
ners:

(i) If the home is decent, safe and
sanitary, but is encumbered by a mort-
gage, such mortgage existing as of the
effective date of these regulations, the
Commission may expend replacement
housing benefits up to the maximum
then existing replacement home ben-

25 CFR Ch. IV (4-1-05 Edition)

efit to accelerate to the maximum ex-
tent possible the achievement by that
household of debt-free home ownership.

(ii) If the home is owned free and
clear but does not meet Commission
decent, safe and sanitary standards; or
the home is neither owned free and
clear, nor is decent, safe and sanitary,
the Commission will, at its discretion
either:

(A) Expend replacement home bene-
fits for improvements to assure the
home meets the Commission’s decent,
safe and sanitary standards, or

(B) Expend replacement home bene-
fits for the acquisition of a replace-
ment dwelling as if the eligible head of
household or spouse did not own a
home as in paragraph (b)(1) of this sec-
tion.

(3) If the home is decent, safe and
sanitary, and is owned free and clear,
no replacement housing benefits will
be paid.

(4) The amount of the replacement
housing payment shall be calculated in
accordance with §700.183 of these rules
except that no compensation will be
paid for habitation and improvements.

(5) The determination of whether the
head of household of Hopi reservation
evictees currently occupies a decent,
safe and sanitary dwelling shall be
made in accordance with §700.55 of
these rules.

(C) If the head of household has re-
ceived equivalent assistance from
other federal agencies as defined in
§700.601(d), they shall not be entitled to
additional assistance from the Com-
mission.

§700.607

Those individuals who moved from
the Hopi reservation following eviction
to the Hopi partitioned Lands and who
are eligible to receive benefits under
the general regulations shall not re-
ceive benefits under this subpart but
shall receive benefits under the general
regulations on a preferential basis.

Dual eligibility.

§700.609 Appeals.

Appeals of eligibility, hearings and
administrative review (appeals) will be
administered under subpart L of this
part.
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§700.611 Application deadline.

The deadline for receipt of applica-
tions for benefits under this subpart
shall be 120 days following publication
of these final rules.

Subpart @—New Lands Grazing

SOURCE: 56 FR 13397, Apr. 2, 1991, unless
otherwise noted.

§700.701 Definitions.

(a) Act means Pub. L. 93-531 (88 Sat.
1712, 25 U.S.C. 640 et. seq.) as amended
by Pub. L. 96-305 and Pub. L. 100-666.

(b) New Lands means the land ac-
quired for the use of relocatees under
the authority of Pub. L. 96-305, 25
U.S.C. 640d-10. These lands include the
215,000 acres of lands acquired by the
Navajo and Hopi Indian Relocation
Commission and added to the Navajo
Reservation and 150,000 acres of private
lands previously owned by the Navajo
Nation in fee and taken in trust by the
United States pursuant to 25 U.S.C.
640d-10.

(c) Commissioner means the Commis-
sioner of The Office of Navajo and Hopi
Indian Relocation in Flagstaff, Ari-
zona. Reference to approval or other
action by the Commissioner will also
include approval or other action by an-
other Federal officer under delegated
authority from the Commissioner.

(d) Tribe means the Navajo Nation.

(e) Range unit means a tract of range
land designated as a management unit
for administration of grazing.

(f) Range Management Plan means a
land use plan for a specific range unit
that will provide for a sustained forage
production consistent with soil, water-
shed, wildlife, and other values.

(g) Stocking rate means the authorized
stocking rate by range unit as deter-
mined by the Commissioner. The
stocking rate shall be based on forage
production, range utilization, land
management applications being ap-
plied, and range improvements in place
to achieve uniformity of grazing under
sustained yield management prin-
ciples.

(h) Grazing permit means a revocable
privilege granted in writing limited to
entering on and utilizing forage by do-
mestic livestock on a specified tract of

§700.709

land. The term, as used herein, shall
include written authorization issued to
enable the crossing or trailing of do-
mestic livestock across specified tracts
or range.

(i) Animal unit (AU) means one adult
cow with unweaned calf by her side or
equivalent thereof based on compara-
tive forage consumption. Accepted con-
version factors are: Sheep and Goats—
one ewe, doe, buck, or ram equals 0.25
AU. Horses and Mules—one horse,
mule, donkey or burro equals 1.25 AU.

(j) Sheep wunit means one ewe with
lamb at side or a doe goat with kid.

(k) SUYL means one sheep unit
grazed yearlong.

(1) HPL means the area partitioned to
the Hopi Tribe pursuant to Pub. L. 93—
531 known as the Hopi Partitioned
Land.

§700.703 Authority.

It is within the authority of the Com-
missioner on Navajo and Hopi Indian
Relocation to administer the New
Lands added to the Navajo Reservation
pursuant to 25 U.S.C. 6-10(d)-10.

§700.705 Objectives.

It is the purpose of the regulations in
this part to aid the Navajo Indians in
achievement of the following objec-
tives:

(a) The preservation of the forage,
the land, and the water resources on
the New Lands.

(b) The resettlement of Navajo Indi-
ans physically residing on the HPL to
the New Lands.

§700.707 Regulations; scope.

The grazing regulations in this part
apply to the New Lands within the
boundaries of the Navajo Reservation
held in trust by the United States for
the Navajo Tribe which lands were
added to the Navajo Reservation pursu-
ant to 25 U.S.C. 640(d)-10; 256 CFR parts
166 and 167 are not applicable to the
New Lands.

§700.709 Grazing privileges.

(a) A list of permittees eligible to re-
ceive grazing permits is kept at the Of-
fice of Navajo and Hopi Indian Reloca-
tion in Flagstaff, Arizona. This list is
composed of individuals eligible for
New Lands grazing permits who:
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(1) Have a current HPL grazing per-
mit, or have had an HPL permit issued
since 1980, or are current HPL residents
and can show documentation of a past
grazing permit issued in their name for
grazing on an area now on the HPL,
and

(2) Who have not received relocation
benefits under Pub. L. 93-531, and who
relocate from the HPL on to a New
Lands range unit. Individuals on this
list will receive a commitment that a
permit will be issued to them.

(b) If such persons cannot relocate
immediately because their chosen relo-
cation site is not ready for occupancy,
the Office will issue a commitment to
them that a grazing permit will be
granted upon their relocation.

(c) If such persons are notified by the
Office that their relocation site is
ready for occupancy and they fail or
refuse to make timely arrangements to
relocate when requested by the Office
to do so, the commitment may be with-
drawn.

(d) Persons on this list must file an
application for a New Lands Grazing
Permit. The Commissioner will deter-
mine when the application period will
close and will publish notice of that
date. After the close of the period for
application, the Commissioner, in his
sole discretion, may issue permits to
individuals if it is determined that to
do so will facilitate relocation.

(e) Initial determinations on eligi-
bility for grazing permits will be made
by the Range Supervisor.

[66 FR 13397, Apr. 2, 1991, as amended at 57
FR 24363, June 9, 1992]

§700.711 Grazing permits.

(a) All livestock grazed on the New
Lands must be covered by a grazing
permit authorized and issued by the
Commissioner on Navajo and Hopi In-
dian Relocation.

(b) Permit holders must:

(1) Be enrolled Navajo Tribal mem-
bers,

(2) Be over 18 years of age,

(3) Maintain a permanent residency
on the New Lands Range Unit of per-
mit issue, and

(4) Own livestock which graze on the
range unit of permit issue.

(c) Permits will be issued for a base
of 80 SUYL (20 AU) and may not be di-

25 CFR Ch. IV (4-1-05 Edition)

vided or transferred for less than 80
SUYL.

(d)(1) Temporary seasonal grazing
permits for periods not to exceed one
year may be issued to permittees:

(i) To use extra forage made avail-
able under rotation grazing manage-
ment as regulated by a range unit man-
agement plan,

(ii) To use forage created by unusu-
ally favorable climatic conditions,

(iii) To allow use of range while term
permits are held in suspension under
§700.715(d).

(2) These temporary permits may be
reissued prior to termination provided:

(i) The permittee is managing graz-
ing in compliance with grazing regula-
tions,

(ii) Livestock grazing is in compli-
ance with the cooperative range unit
range management plan, and

(iii) Forage is available on the range
to sustain the livestock authorized
under the temporary permit.

§700.713 Tenure of grazing permits.

(a) All active regular grazing permits
shall be for five years and shall be
automatically reissued for another
five-year period provided the permittee
is not in violation of §700.711 or 700.715
or 700.719 or 700.723 or 700.725 of the reg-
ulations. Permits will initially be
issued with an ending date of October
31 of the fifth year following the date
of initial issuance.

(b) Amendments to these regulations
extending or limiting the tenure of
grazing permits are applicable and be-
come a condition of all previously
granted permits.

§700.715 Assignment, modification,
and cancellation of grazing permits.

(a) Grazing permits may be assigned
or transferred with the written consent
of the contracting parties. The Com-
missioner will issue a new permit pro-
vided the transferee meets qualifica-
tions under §700.711(b).

(b) Temporary permits issued under
§700.711(d) are directly tied to the term
permit and may be transferred with the
term permit if the transferee signs the
range unit management plan which
provides the management for continu-
ation of the temporary grazing permit.
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Temporary permits will not be trans-
ferred and shall be null and void if the
term permit transferee does not sign
the management plan agreeing to prac-
tice conservation management.

(c) Grazing permits may be assigned
for transfer through a notarized docu-
ment to an heir who meets the quali-
fications for a grazing permit under
§700.711.

(d) Grazing permits must be trans-
ferred in whole to a single transferee—
the transferor relinquishing all grazing
privileges at the time of transfer.

(e) The Commissioner may revoke or
withdraw all or any part of a grazing
permit by cancellation or modification
on a 30 day written notice for violation
of the permit or of the management
plan, non-payment of grazing fees, vio-
lation of these regulations, or because
of the termination of the trust status
of the permitted land.

§700.717 Stocking rate.

The Commissioner will determine
livestock carrying capacity for each
range unit and set the stocking rate
and adjust that rate as conditions war-
rant. The Commissioner may consult
with the Tribe when making adjust-
ments to the stocking rate.

§700.719 Establishment of
fees.

The Commissioner may establish a
minimum acceptable grazing fee per
SUYL. The Commissioner may consult
with the Tribe prior to establishing
fees.

grazing

§700.721 Range management plans.

The Commissioner (or his designee)
and the permittees of each range unit
will meet as a group and develop a
Range Management Plan for the com-
mon use of the range unit. The plan
will include but will not be limited to
the following:

(a) Goals for improving vegetative
productivity.

(b) Incentives for carrying out the
goals.

(c) Stocking rate.

(d) Record of brands of livestock au-
thorized to graze on the range unit.

(e) Grazing plan and schedule.

(f) Range monitoring schedule.

(g) Wildlife management.

§700.722

(h) Needs assessment for range and
livestock improvements.

(i) Scheduling for operation and
maintenance of existing range im-
provements.

§700.722 Grazing associations.

(a) The Commissioner may recognize,
cooperate with, and assist range unit
livestock associations in the manage-
ment of livestock and range resources.

(b) These associations will provide
the means for the members:

(1) To jointly manage their permitted
livestock and the range resources,

(2) To meet jointly with the ONHIR
range staff to discuss and formulate
range management plans,

(3) To express their wishes through
designated officers or committees,

(4) To share costs for handling live-
stock, construction of range improve-
ments, fence and livestock facilities
maintenance, and other land or live-
stock improvement projects agreed on,
and

(5) To formulate association special
rules needed to assure cooperation and
resource management.

(c) The requirements for receiving
recognition by the Commissioner are:

(1) The members of the association
must be grazing permittees and con-
stitute a majority of the grazing per-
mittees on the range unit involved.

(2) The officers of the association
must be elected by a majority of the
association members or of a quorum as
specified by the association’s constitu-
tion and bylaws.

(3) The officers other than secretary
and treasurer must be grazing permit-
tees on the range unit involved.

(4) The association’s activities must
be governed by a constitution and by-
laws acceptable to the Commissioner
and signed by him.

(5) The association’s constitution and
bylaws must recognize conservation
management goals and the need to fol-
low a range unit management plan.

(d) The Commissioner may withdraw
his recognition of the association
whenever:

(1) The majority of the grazing per-
mittees request that the association be
dissolved.

(2) The association becomes inactive
and does not meet in annual or special
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meetings during a consecutive two-
year period.

(e) A recognized association may hold
a grazing permit to benefit its mem-
bers according to the rules of the asso-
ciation constitution and bylaws. All of
the association’s livestock will be run
under an association brand properly
registered with the Navajo Tribe and
the ONHIR.

(f) Associations may acquire permits
from consenting permittees on the
range unit in accordance with §700.711
and may assign or transfer these per-
mits in accordance with §700.715.

§700.723 Control of livestock disease
and parasites.

Whenever livestock within the New
Lands become infected with contagious
or infectious disease or parasites or
have been exposed thereto, such live-
stock must be treated and the move-
ment thereof restricted by the respon-
sible permittee in accordance with ap-
plicable laws.

§700.725 Livestock trespass.

The following acts are prohibited:

(a) The grazing of livestock upon, or
driving of livestock across, any of the
New Lands without a current approved
grazing or crossing permit.

(b) The grazing of livestock upon an
area specifically rested from the graz-
ing of livestock according to the range
unit Range Management Plan.

(c) The grazing of livestock upon any
land withdrawn from use for grazing to
protect it from damage after receipt of
appropriate notice from the Commis-
sioner.

(d) The grazing of livestock in excess
of those numbers authorized on the
livestock grazing permit approved by
the Commissioner.

(e) Grazing of livestock whose brand
is not recorded in the range unit Range
Management Plan.

The owner of any livestock grazing in
trespass on the New Lands is liable to
a civil penalty of $1 per head per day
for each cow, bull, horse, mule or don-
key and 25¢ per head per day for each
sheep or goat in trespass and a reason-
able value for damages to property in-
jured or destroyed. The Commissioner
may take appropriate action to collect
all such penalties and damages and
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seek injunctive relief when appro-
priate. All payments for such penalties
and damages shall be paid to the Com-
missioner for use as a range improve-
ment fund.

§700.727 Impoundment and disposal of
unauthorized livestock.

Unauthorized livestock within any
range unit of the New Lands which are
not removed therefrom within the peri-
ods prescribed by the regulation will be
impounded and disposed of by the Com-
missioner as provided herein.

(a) When the Commissioner deter-
mines that unauthorized livestock use
is occurring, and has definite knowl-
edge of the kind of unauthorized live-
stock and knows the name and address
of the owners, the owner shall be given
written notice and a 10 day period shall
be allowed for the permittee to solve
the unauthorized use without penalty.
If after this 10 day period the unau-
thorized use is not resolved, such live-
stock may be impounded at any time
after five days after written Notice of
Intent to Impound Unauthorized Live-
stock is mailed by certified mail or
personally delivered to such owners or
their agent.

(b) When the Commissioner deter-
mines that unauthorized livestock use
is occurring, but does not have com-
plete knowledge of the number and
class of livestock, or if the name and
address of the owner thereof are un-
known, such livestock may be im-
pounded at anytime after 15 days after
the date a General Notice of Intent to
Impound Unauthorized Livestock is
first published in a local newspaper,
posted at the nearest chapter house,
and in one or more local trading posts.

(¢c) Unauthorized livestock on the
New Lands which are owned by persons
given notice under paragraph (a) of this
section and any unauthorized livestock
in areas for which notice has been post-
ed and published under paragraph (b) of
this section, will be impounded without
further notice anytime within the 12-
month period immediately following
the effective date of the notice.

(d) Following the impoundment of
unauthorized livestock, a notice of sale
of impounded livestock or unauthor-
ized livestock will be published in a
local newspaper, posted at the nearest
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chapter house, and in one or more local
trading posts. The notice will describe
the livestock and specify the date,
time, and place of sale. The date set
shall be at least five days after the
publication and posting of such notice.

(e) The owners or their agent may re-
deem the livestock anytime before the
time set for the sale by submitting
proof of ownership and paying for all
expenses incurred in gathering, im-
pounding, and feeding or pasturing the
livestock and any trespass fees and/or
damages caused by the animals.

(f) Livestock erroneously impounded
shall be returned to the rightful owner,
and all expenses accruing thereto shall
be waived.

(g) If the livestock are not redeemed
before the time fixed for their sale,
they shall be sold at public sale to the
highest bidder. When livestock are sold
pursuant to this regulation, the Com-
missioner shall furnish the buyer a bill
of sale or other written instrument evi-
dencing the sale.

(h) The proceeds of any sale of im-
pounded livestock shall be applied as
follows:

(1) To the payment of all expenses in-
curred by the United States in gath-
ering, impounding, and feeding or pas-
turing the livestock.

(2) Trespass penalties assessed pursu-
ant to §700.725 shall be paid to a sepa-
rate account to be administered by the
Commissioner for use as a range im-
provement fund for the New Lands.

(3) Any remaining amount shall be

paid over to the owner of said livestock
upon his submitting proof of owner-
ship.
Any proceeds remaining after payment
of the first and second items noted
above, not claimed within one year
from the date of sale, will be credited
to the United States.

§700.729 Amendments.

These regulations may be amended or
superseded as needed.

§700.731 Appeals.

Persons who have filed a claim for a
grazing permit and whose claim has
been denied by the Range Supervisor
may appeal to the Commissioner. Ap-
peals must be made in writing and
must be received by the Office not

§700.803

more than 30 days after the date the
claim was denied. The appeal shall
state with specificity why the decision
being appealed is in error and shall in-
corporate all supporting documents.
The Commissioner will issue a decision
affirming or reversing the decision of
the Range Supervisor within 60 days of
receipt of the appeal. Such decision
will constitute final action by the Of-
fice and will be communicated to the
appellant by certified mail.

Subpart R—Protection of
Archaeological Resources

SOURCE: 62 FR 35078, June 30, 1997, unless
otherwise noted.

§700.801 Purpose.

(a) The regulations in this subpart
implement provisions of the Archae-
ological Resources Protection Act of
1979 (16 U.S.C. 470aa-11) by establishing
the uniform definitions, standards, and
procedures to be followed by the
O.N.H.I.LR. New Lands Manager in pro-
viding protection for archaeological re-
sources, located on the New Lands. The
regulations enable Federal land man-
agers to protect archaeological re-
sources, taking into consideration pro-
visions of the American Indian Reli-
gious Freedom Act (92 Stat. 469; 43
U.S.C. 1996), through permits author-
izing excavation and/or removal of ar-
chaeological resources, through -civil
penalties for unauthorized excavation
and/or removal, through provisions for
the preservation of archaeological re-
source collections and data, and
through provisions for ensuring con-
fidentiality of information about ar-
chaeological resources.

(b) The regulations in this part do
not impose any new restrictions on ac-
tivities permitted under other laws, au-
thorities, and regulations relating to
mining, mineral leasing, reclamation,
and other multiple uses of the public
lands.

§700.803 Authority.

The regulations in this part are pro-
mulgated pursuant to section 10(b) of
the Archaeological Resources Protec-
tion Act of 1979 (16 U.S.C. 470ii). Sec-
tion 10(b) of the Act (16 U.S.C. 470ii)
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provides that each Federal land man-
ager shall promulgate such rules and
regulations, consistent with the uni-
form rules and regulations in this part,
as may be necessary for carrying out
the purposes of the Act.

§700.805 Definitions.

As used for purposes of this part:

(a) Act means the Archaeological Re-
sources Protection Act of 1979 (16
U.S.C. 470-aa-11).

(b) Archaeological resource means any
material remains of human life or ac-
tivities which are at least 100 years of
age, and which are of archaeological
interest.

(1) Of archaeological interest means ca-
pable of providing scientific or human-
istic understandings of past human be-
havior, cultural adaptation, and re-
lated topics through the application of
scientific or scholarly techniques such
as controlled observation, contextual
measurement, controlled collection,
analysis, interpretation and expla-
nation.

(2) Material remains means physical
evidence of human habitation, occupa-
tion, use, or activity, including the
site, location or context in which such
evidence is situated.

(3) The following classes of material
remains (and illustrative examples), if
they are at least 100 years of age, are of
archaeological interest and shall be
considered archaeological resources
unless determined otherwise pursuant
to paragraph (a)(4) or (a)(b) of this sec-
tion.

(i) Surface or subsurface structures,
shelters, facilities, or features (includ-
ing, but not limited to, domestic struc-
tures, storage structures, cooking
structures, ceremonial structures, arti-
ficial mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural/
agricultural gardens or fields, bedrock
mortars, or grinding surfaces, rock
alignments, cairns, trails, borrow pits,
cooking pits, refuse pits, burial pits, or
graves, hearths, kilns, post molds, wall
trenches, middens);

(ii) Surface or subsurface artifact
concentrations or scatters;

(iii) Whole or fragmentary tools, im-
plements, containers, weapons, and
weapon projectiles, clothing, and orna-
ments (including, but not limited to
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pottery and other ceramics, cordage,
basketry and other weaving, bottles
and other glasseware, bone, ivory,
shell, metal, wood, hide, feathers, pig-
ments, and flaked ground or pecked
stone);

(iv) By products, waste products, or
debris resulting from manufacture or
use of human-made or natural mate-
rials;

(v) Organic waste (including, but not
limited to vegetal and animal remains,
coprolites);

(vi) Human remains (including, but
not limited to, bone, teeth, mummified
flesh, burials, cremations);

(vii) Rock carvings, rock paintings,
intaglios, and other works of artistic
or symbolic representation;

(viii) Rockshelters and caves or por-
tions thereof containing any of the
above material remains described in
this paragraph (a);

(ix) All portions of shipwrecks (in-
cluding, but not limited to, arma-
ments, apparel, tackle, cargo);

(x) Any portion or piece of any mate-
rial remains described in this para-
graph (a).

(4) The following material remains
shall not be considered of archae-
ological interest, and shall not be con-
sidered to be archaeological resources
for purposes of the Act and this part,
unless found in a direct physical rela-
tionship with archaeological resources
as defined in this section:

(i) Paleontological remains;

(ii) Coins, bullets, and unworked min-
erals and rocks.

(5) The Federal Land Manager may
determine that certain material re-
mains, in specified areas under the
Federal Land Manager’s jurisdiction
and under specified circumstances, are
not or are no longer of archaeological
interest and are not to be considered
archaeological resources under this
part. Any determination made pursu-
ant to this paragraph (a)(5) shall be
documented. Such determination shall
in no way affect the Federal Land Man-
ager’s obligations under other applica-
ble laws or regulations. Prior to mak-
ing a determination that material re-
mains are not or are no longer archae-
ological resources, the Federal Land
Manager shall consult with the Navajo
Nation to obtain their concurrences.
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(c) Arrowhead means any projectile
point which appears to have been de-
signed for use with an arrow.

(d) Commissioner means the Commis-
sioner of the Office of Navajo and Hopi
Indian Relocation. Reference to ap-
proval of other action by the Commis-
sioner will also include approval or
other action by another Federal Officer
under delegated authority from the
Commissioner.

(e) Federal Land Manager means:
With respect to the New Lands, the
Commissioner of Navajo and Hopi In-
dian Relocation, having primary man-
agement authority over such lands, in-
cluding persons to whom such manage-
ment authority has been officially del-
egated.

(f) Indian tribe or Tribe means the
Navajo Nation.

(g) New Lands means the land ac-
quired for the use of relocatees under
the authority of Pub. L. 96-305, 25
U.S.C., 640(d)-10. These lands include
the 250,000 acres of land acquired by the
Navajo and Hopi Indian Relocation
Commission and added to the Navajo
Reservation, 150,000 acres of private
lands previously owned by the Navajo
Nation in fee and taken in trust by the
United States pursuant to 256 U.S.C.
640d-10 and up to 35,000 acres of land in
the State of New Mexico to be acquired
and added to the Navajo Reservation.

(h) Office means the Office of Navajo
and Hopi Indian Relocation.

(i) Person means an individual, cor-
poration, partnership, trust, institu-
tion, association, or any other private
entity, or any officer, employee, agent,
department, or instrumentality of the
United States, or of any Indian tribe,
or of any State or political subdivision
thereof.

(j) State means any of the fifty states,
the District of Columbia, Puerto Rico,
Guam, and the Virgin Islands.

(k) Tribe means the Navajo Nation.

§700.807 Prohibited Acts.

(a) No person may excavate, remove,
damage or otherwise alter or deface
any archaeological resource located on
the New Lands unless such activity is
pursuant to a permit issued under
§700.815 or exempted by §700.809(b) of
this part.

§700.809

(b) No person may sell, purchase, ex-
change, transport, or receive any ar-
chaeological resource, if such resource
was excavated or removed in violation
of:

(1) The prohibitions contained in
paragraph (a) of this section; or

(2) Any provision, rule, regulation,
ordinance, or permit in effect under
any other provision of Federal law.

§700.809 Permit requirements and ex-
ceptions.

(a) Any person proposing to excavate
and/or remove archaeological resources
from the New Lands, and to carry out
activities associated with such exca-
vation and/or removal, shall apply to
the Federal Land Manager for a permit
for the proposed work, and shall not
begin the proposed work until a permit
has been issued. The Federal Land
Manager may issue a permit to any
qualified person, subject to appropriate
terms and conditions, provided that
the person applying for a permit meets
conditions in §700.815(a) of this part.

(b) Exceptions:

(1) No permit shall be required under
this part for any person conducting ac-
tivities on the New Lands under other
permits leases, licenses, or entitle-
ments for use, when those activities
are exclusively for purposes other than
the excavation and/or removal of ar-
chaeological resources, even though
those activities might incidentally re-
sult in the disturbance of archae-
ological resources. General earth-mov-
ing excavation conducted under a per-
mit or other authorization shall not be
construed to mean excavation and/or
removal as used in this part. This ex-
ception does not, however, affect the
Federal Land Manager’s responsibility
to comply with other authorities which
protect archaeological resources prior
to approving permits, leases, licenses
or entitlements for use; any excavation
and/or removal of archaeological re-
sources required for compliance with
those authorities shall be conducted in
accordance with the permit require-
ments of this part.

(2) No permit shall be required under
this part for any person collecting for
private purposes any rock, coin, bullet,
or mineral which is not an archae-
ological resource as defined in this
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part, provided that such collecting does
not result in disturbance of any ar-
chaeological resource.

(3) No permit shall be required under
this part or under section 3 of the Act
of June 8, 1906 (16 U.S.C. 432), for the
excavation or removal by the Navajo
Nation or member thereof of any ar-
chaeological resource located on the
New Lands, except that in the absence
of tribal law regulating the excavation
or removal of archaeological resources,
an individual tribal member shall be
required to obtain a permit under this
part;

(4) No permit shall be required under
this part for any person to carry out
any archaeological activity authorized
by a permit issued under section 3 of
the Act of June 8, 1906 (16 U.S.C. 432),
before the enactment of the Archae-
ological Resources Protection Act of
1979. Such permit shall remain in effect
according to its terms and conditions
until expiration.

(5) No permit shall be required under
section 3 of the Act of June 8, 1906 (16
U.S.C. 432) for any archaeological work
for which a permit is issued under this
part.

(c) Persons carrying out official
agency duties under the Federal Land
Manager’s direction, associated with
the management of archaeological re-
sources, need not follow the permit ap-
plication procedures of §700.811. How-
ever, the Federal Land Manager shall
insure that provisions of §§700.815 and
700.817 have been met by other docu-
mented means and that any official du-
ties which might result in harm to or
destruction of any Indian tribal reli-
gious or cultural site, as determined by
the Federal Land Manager, have been
the subject of consideration.

(d) Upon the written request of the
Governor of any State, on behalf of the
State or its educational institutions,
the Federal Land Manager with the
concurrence of the Navajo Nation,
shall issue a permit, subject to the pro-
visions of §§700.809(b)(5), 700.815(a) (3),
@, (b), (6), and (7), 700.817, 700.819,
700.823, 700.825(a), to such Governor or
to such designee as the Governor deems
qualified to carry out the intent of the
Act, for purposes of conducting archae-
ological research, excavating, and/or
removing archaeological resources, and
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safeguarding and preserving any mate-
rials and data collected in a university,
museum, or other scientific or edu-
cational institution approved by the
Federal Land Manager.

(e) Under other statutory, regu-
latory, or administrative authorities
governing the use of the New Lands,
authorizations may be required for ac-
tivities which do not require a permit
under this part. Any person wishing to
conduct on the New Lands any activity
related to but believed to fall outside
the scope of this part should consult
with the Federal Land Manager, for the
purpose of determining whether any
authorization is required, prior to be-
ginning such activities.

§700.811 Application for permits and
information collection.

(a) Any person may apply to the ap-
propriate Federal Land Manager for a
permit to excavate and/or remove ar-
chaeological resources from the New
Lands and to carry out activities asso-
ciated with such excavation and/or re-
moval.

(b) Each application for a permit
shall include:

(1) The nature and extent of the work
proposed, including how and why it is
proposed to be conducted, proposed
time of performance, location maps,
and proposed outlet for public written
dissemination of the results.

(2) The name and address of the indi-
vidual(s) proposed to be responsible for
conducting the work, institutional af-
filiation, if any, and evidence of edu-
cation, training and experience in ac-
cord with the minimal qualifications
listed in §700.815(a).

(3) The name and address of the indi-
vidual(s), if different from the indi-
vidual(s) named in paragraph (b)(2) of
this section, proposed to be responsible
for carrying out the terms and condi-
tions of the permit.

(4) Evidence of the applicant’s ability
to initiate, conduct and complete the
proposed work, including evidence of
logistical support and laboratory fa-
cilities.

(5) Where the application is for the
excavation and/or removal of archae-
ological resources on the New Lands,
the name of the university, museum, or
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other scientific or educational institu-
tion in which the applicant proposes to
store copies of records, data, photo-
graphs, and other documents derived
from the proposed work, and all collec-
tions in the event the Indian owners do
not wish to take custody or otherwise
dispose of the archaeological resources.
Applicants shall submit written certifi-
cation, signed by an authorized official
of the institution, of willingness to as-
sume curatorial responsibility for the
collections, if applicable, and/or the
records, data, photographs, and other
documents derived from the proposed
work.

(c) The Federal Land Manager may
require additional information, perti-
nent to land management responsibil-
ities, to be included in the application
for permit and shall so inform the ap-
plicant.

(d) Paperwork Reduction Act. The
purpose of the information collection
under §700.811 is to meet statutory and
administrative requirements in the
public interest. The information will
be used to assist Federal land man-
agers in determining that applicants
for permits are qualified, that the work
proposed would further archaeological
knowledge, that archaeological re-
sources and associated records and
data will be properly preserved, and
that the permitted activity would not
conflict with the management of the
New Lands involved. Response to the
information requirement is necessary
in order for an applicant to obtain a
benefit.

§700.813 Notification to Indian tribes
of possible harm to, or destruction
of, sites on public lands having reli-
gious or cultural importance.

(a) If the issuance of a permit under
this part may result in harm to, or de-
struction of, any Indian tribal religious
or cultural site on public lands, as de-
termined by the Federal land manager,
at least 30 days before issuing such per-
mit the Federal land manager shall no-
tify any Indian tribe which may con-
sider the site as having religious or
cultural importance. Such notice shall
not be deemed a disclosure to the pub-
lic for purposes of section 9 of the Act.

(1) Notice by the Federal land man-
ager to any Indian tribe shall be sent

§700.813

to the chief executive officer or other
designated official of the tribe. Indian
tribes are encouraged to designate a
tribal official to be the focal point for
any notification and discussion be-
tween the tribe and the Federal land
manager.

(2) The Federal land manager may
provide notice to any other Native
American group that is known by the
Federal land manager to consider sites
potentially affected as being of reli-
gious or cultural importance.

(3) Upon request during the 30-day pe-
riod, the Federal land manager may
meet with official representatives of
any Indian tribe or group to discuss
their interests, including ways to avoid
or mitigate potential harm or destruc-
tion such as excluding sites from the
permit area. Any mitigation measures
which are adopted shall be incor-
porated into the terms and conditions
of the permit under §700.817.

(4) When the Federal land manager
determines that a permit applied for
under this part must be issued imme-
diately because of an imminent threat
or loss or destruction of an archae-
ological resource, the Federal land
manager shall so notify the appro-
priate tribe.

(b)(1) In order to identify sites of reli-
gious or cultural importance, the Fed-
eral land manager shall seek to iden-
tify all Indian tribes having aboriginal
or historic ties to the lands under the
Federal land manager’s jurisdiction
and seek to determine, from the chief
executive officer or other designated
official of any such tribe, the location
and nature of specific sites of religious
or cultural importance so that such in-
formation may be on file for land man-
agement purposes. Information on sites
eligible for or included in the National
Register of Historic Places may be
withheld from public disclosure pursu-
ant to section 304 of the Act of October
15, 1966, as amended (16 U.S.C. 470w-3).

(2) If the Federal Land Manager be-
comes aware of a Native American
group that is not an Indian tribe as de-
fined in this part but has aboriginal or
historic ties to public lands under the
Federal land manager’s jurisdiction,
the Federal land manager may seek to
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communicate with official representa-
tives of that group to obtain informa-
tion on sites they may consider to be of
religious or cultural importance.

(3) The Federal land manager may
enter into agreement with any Indian
tribe or other Native American group
for determining locations for which
such tribe or group wishes to receive
notice under this section.

§700.815 Issuance of permits.

(a) The Federal land manager may
issue a permit, for a specified period of
time appropriate to the work to be con-
ducted, upon determining that:

(1) The applicant is appropriately
qualified, as evidenced by training,
education, and/or experience, and pos-
sesses demonstrable competence in ar-
chaeological theory and methods, and
in collecting, handling, analyzing,
evaluating, and reporting archae-
ological data, relative to the type and
scope of the work proposed, and also
meets the following minimum quali-
fications:

(i) A graduate degree in anthropology
or archaeology, or equivalent training
and experience;

(ii) The demonstrated ability to plan,
equip, staff, organize, and supervise ac-
tivity of the type and scope proposed;

(iii) The demonstrated ability to
carry research to completion, as evi-
denced by timely completion of theses,
research reports, or similar documents;

(iv) Completion of at least 16 months
of professional experience and/or spe-
cialized training in archaeological
field, laboratory, or library research,
administration, or management, in-
cluding at least 4 months experience
and/or specialized training in the kind
of activity the individual proposes to
conduct under authority of the permit;
and

(v) Applicants proposing to engage in
historical archaeology should have at
least one year of experience in research
concerning archaelogoical resources of
the historic period. Applicants pro-
posing to engage in prehistoric archae-
ology should have had at least one year
of experience in research concerning
archaeological resources of the pre-
historic period.

(2) The proposed work is to be under-
taken for the purpose of furthering ar-
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chaeological knowledge in the public
interest, which may include but need
not be limited to, scientific or schol-
arly research, and preservation of ar-
chaeological data;

(3) The proposed work, including
time, scope, location, and purpose, is
not inconsistent with any management
plan or established policy, objectives,
or requirements applicable to the man-
agement of the New Lands;

(4) Where the proposed work consists
of archaeological survey and/or data re-
covery undertaken in accordance with
other approved uses of the New Lands,
and the proposed work has been agreed
to in writing by the Federal Land Man-
ager, pursuant to section 106 of the Na-
tional Historic Preservation Act (16
U.S.C. 470f), paragraphs (a)(2) and (a)(3)
of this section shall be deemed satis-
fied by the prior approval.

(5) Written consent has been ob-
tained, for work proposed on the New
Lands, from the Indian land owner and
the Navajo Nation which is the Indian
Tribe having jurisdiction.

(6) Evidence is submitted to the Fed-
eral Land Manager that any univer-
sity, museum, or other scientific or
educational institution proposed in the
application as the repository possesses
adequate curatorial capability for safe-
guarding and preserving the archae-
ological resources and all associated
records; and

(7) The applicant has certified that,
not later than 90 days after the date
the final report is submitted to the
Federal Land Manger, the following
will be delivered to the appropriate of-
ficial of the approved university, mu-
seum, or other scientific or educational
institution, which shall be named in
the permit;

(i) All artifacts, samples, collections,
and copies of records, data, photo-
graphs, and other documents resulting
from work conducted under the re-
quested permit.

(b) When the area of the proposed
work would cross jurisdictional bound-
aries, so that permit applications must
be submitted to more than one Federal
land manager, the Federal land man-
agers shall coordinate the review and
evaluation of applications and the
issuance of permits.
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§700.817 Terms and conditions of per-
mits.

(a) In all permits issued, the Federal
Land Manager shall specify:

(1) The nature and extent of work al-
lowed and required under the permit,
including the time, duration, scope, lo-
cation and purpose of the work;

(2) The name of the individual(s) re-
sponsible for conducting the work and,
if different, the name of the indi-
vidual(s) responsible for carrying out
the terms and conditions of the permit;

(3) The name of any university, mu-
seum, or other scientific or educational
institution in which any collected ma-
terials and data shall be deposited; and

(4) Reporting requirements.

(b) The Federal Land Manager may
specify such terms and conditions as
deemed necessary, consistent with this
part, to protect public safety and other
values and/or resources, to secure work
areas to safeguard other legitimate
land uses, and to limit activities inci-
dental to work authorized under a per-
mit.

(c) The Federal Land Manager shall
include in permits issued for archae-
ological work on the New Lands such
terms and conditions as may be re-
quested by the Indian landowner and
the Navajo Nation.

(d) Initiation of work or other activi-
ties under the authority of a permit
signifies the permittee’s acceptance of
the terms and conditions of the permit.

(e) The permittee shall not be re-
leased from requirements of a permit
until all outstanding obligations have
been satisfied, whether or not the term
of the permit has expired.

(f) The permittee may request that
the Federal Land Manager extend or
modify a permit.

(g) The permittee’s performance
under any permit issued for a period
greater than 1 year shall be subject to
review by the Federal Land Manager,
at least annually.

§700.819 Suspension and revocation of
permits.

(a) Suspension or revocation for cause.
(1) The Federal Land Manager may sus-
pend a permit issued pursuant to this
part upon determining that the per-
mittee has failed to meet any of the
terms and conditions of the permit or

§700.823

has violated any prohibition of the Act
or §700.807. The Federal Land Manager
shall provide written notice to the per-
mittee of suspension, the cause thereof,
and the requirements which must be
met before the suspension will be re-
moved.

(2) The Federal Land Manager may
revoke a permit upon assessment of a
civil penalty under §700.831 upon the
permittee’s conviction under section 6
of the Act, or upon determining that
the permittee has failed after notice
under this section to correct the situa-
tion which led to suspension of the per-
mit.

(b) Suspension or revocation for man-
agement purposes. The Federal Land
Manager may suspend or revoke a per-
mit without liability to the United
States, its agents, or employees when
continuation of work under the permit
would be in conflict with management
requirements not in effect when the
permit was issued. The Federal Land
Manager shall provide written notice
to the permittee stating the nature of
and basis for the suspension or revoca-
tion.

§700.821 Appeals relating to permits.

Any affected person may appeal per-
mit issuance, denial of permit
issuance, suspension, revocation, and
terms and conditions of a permit
through existing administrative appeal
procedures, or through procedures
which may be established by the Fed-
eral Land Manager pursuant to section
10(b) of the Act and this part.

§700.823 Permit reviews and disputes.

(a) Any affected person disputing the
decision of the Federal Land Manager
with respect to the issuance or denial
of a permit, the inclusion of specific
terms and conditions in a permit, or
the modification, suspension, or rev-
ocation or a permit may request the
Federal Land Manager to review the
disputed decision and may request a
conference to discuss the decision and
its basis.

(b) Any disputant unsatisfied with
the higher level review, and desiring to
appeal the decision, pursuant to
§700.821 of this part, should consult
with the Federal Land Manager regard-
ing the existence of published appeal
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procedures. In the absence of published
appeal procedures, the review by the
head of the Office will constitute the
final decision.

(c) Any affected person may request a
review by the Department of Interior
Consulting Archaeologist of any profes-
sional issues involved in a permitting
decision, such as professional qualifica-
tions, research design, or other profes-
sional archaeological matters. The De-
partmental Consulting Archaeologist
shall make a final professional rec-
ommendation to the head of the Office.
The head of the Office will consider the
recommendation, but may reject it, in
whole or in part, for good cause. This
request should be in writing and should
state the reasons for the request.

§700.825 Relationship to section 106 of
the National Historic Preservation
Act.

Issuance of a permit in accordance
with the Act and this part does not
constitute an undertaking requiring
compliance with section 106 of the Act
of October 15, 1996 (16 U.S.C. 470f). How-
ever, the mere issuance of such a per-
mit does not excuse the Federal Land
Manager from compliance with section
106 where otherwise required.

§700.827 Custody of Archaeological re-
sources.

(a) Archaeological resources exca-
vated or removed from the New Lands
remain the property of the Navajo Na-
tion.

(b) [Reserved]

§700.829 Determination of archae-
ological or commercial value and
cost of restoration and repair.

(a) Archaeological value. For purposes
of this part, the archaeological value of
any archaeological resource involved
in a violation of the prohibitions in
§700.807 of this part or conditions of a
permit issued pursuant to this part
shall be the value of the information
associated with the archaeological re-
source. This value shall be appraised in
terms of the costs of the retrieval of
the scientific information which would
have been obtained prior to the viola-
tion. These costs may include, but need
not be limited to, the cost of preparing
a research design, conducting filed
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work, carrying out laboratory analysis,
and preparing reports as would be nec-
essary to realize the information po-
tential.

(b) Commercial value. For purposes of
this part, the commercial value of any
archaeological resource involved in a
violation of the prohibitions in §700.807
of this part or conditions of a permit
issued pursuant to this part shall be for
its fair market value. Where the viola-
tion has resulted in damage to the ar-
chaeological resource, the fair market
value should be determined using the
condition of the archaeological re-
source prior to the violation to the ex-
tent that its prior condition can be
ascertained.

(c) Cost of restoration and repair. For
purposes of this part, the cost of res-
toration and repair of archaeological
resources damages as a result of a vio-
lation or prohibitions or conditions
pursuant to this part, shall be the sum
of the costs already incurred for emer-
gency restoration or repair work, plus
those costs projected to be necessary to
complete restoration and repair, which
may include, but need not be limited
to, the costs of the following.

(1) Reconstruction of the archae-
ological resource;

(2) Stabilization
ological resource;

(3) Ground contour reconstruction
and surface stabilization;

(4) Research necessary to carry out
reconstruction or stabilization;

(5) Physical barriers or other protec-
tive devices, necessitated by the dis-
turbance of the archaeological re-
source, to protect it from further dis-
turbance;

(6) Examination and analysis of the
archaeological resource including re-
cording remaining archaeological in-
formation, where necessitated by dis-
turbance, in order to salvage remaining
values which cannot be otherwise con-
served;

(7) Reinterment of human remains in
accordance with Pub. L. 101-601, the
Native American Grave Protection and
Repatriation Act.

(8) Preparation of reports relating to
any of the above activities.

of the archae-
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§700.831 Assessment of civil penalties.

(a) The Federal Land Manager may
assess a civil penalty against any per-
son who has violated any prohibition
contained in §700.807 or who has vio-
lated any term or condition included in
a permit issued in accordance with the
Act and this part.

(b) Notice of violation. The Federal
Land Manager shall serve a notice of
violation upon any person believed to
be subject to a civil penalty, either in
person or by registered or certified
mail (return receipt requested). The
Federal Land Manager shall include in
the notice:

(1) A concise statement of the facts
believed to show a violation;

(2) A specific reference to the provi-
sion(s) of this part or to a permit
issued pursuant to this part allegedly
violated;

(3) The amount of penalty proposed
to be assessed, including any initial
proposal to mitigate or remit where ap-
propriate, or a statement that notice of
the proposed penalty amount will be
served after the damages associated
with the alleged violation have been
ascertained;

(4) Notification of the right to file a
petition for relief pursuant to para-
graph (d) of this section, or to await
the Federal Land Manager’s notice of
assessment, and to request a hearing in
accordance with paragraph (g) of this
section. The notice shall also inform
the person of the right to seek judicial
review of any final administrative deci-
sion assessing a civil penalty.

(c) The person served with a notice of
violation shall have 45 calendar days
from the date of its service (or the date
of service of a proposed penalty
amount, if later) in which to respond.
During this time the person may:

(1) Seek informal discussions with
the Federal Land Manager;

(2) File a petition for relief in accord-
ance with paragraph (d) of this section;

(3) Take no action and await the Fed-
eral Land Manger’s notice of assess-
ment;

(4) Accept in writing or by payment
the proposed penalty, or any mitiga-
tion or remission offered in the notice.
Acceptance of the proposed penalty or
mitigation or remission shall be
deemed a waiver of the notice of assess-
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ment and of the right to request a
hearing under paragraph (g) of this sec-
tion.

(d) Petition for relief. The person
served with a notice of violation may
request that no penalty be assessed or
that the amount be reduced, by filing a
petition for relief with the Federal
Land Manager within 45 calendar days
of the date of service of the notice of
violation (or of a proposed penalty
amount, if later.) The petition shall be
in writing and signed by the person
served with the notice of violation. If
the person is a corporation, the peti-
tion must be signed by an officer au-
thorized to sign such documents. The
petition shall set forth in full the legal
or factual basis for the requested relief.

(e) Assessment of penalty. (1) The Fed-
eral Land Manager shall assess a civil
penalty upon expiration of the period
for filing a petition for relief, upon
completion of review of any petition
filed, or upon completion or informal
discussions, whichever is later.

(2) The Federal Land Manager shall
take into consideration all available
information, including information
provided pursuant to paragraphs (c)
and (d) of this section or furnished
upon further request by the Federal
Land Manager.

(3) If the facts warrant a conclusion
that no violation has occurred, the
Federal Land Manager shall so notify
the person served with a notice of vio-
lation, and no penalty shall be as-
sessed.

(4) Where the facts warrant a conclu-
sion that a violation has occurred, the
Federal Land Manager shall determine
a penalty amount in accordance with
§700.831.

(f) Notice of assessment. The Federal
Land Manager shall notify the person
served with a notice of violation of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mail (return receipt requested). The
Federal Land Manager shall include
the following in the notice of assess-
ment.

(1) The facts and conclusions from
which it was determined that a viola-
tion did occur;

(2) The basis in §700.831 for deter-
mining the penalty amount assessed
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and/or any offer to mitigate or remit
the penalty; and

(3) Notification of the right to re-
quest a hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final administrative
decision assessing a civil penalty.

(g) Hearings. (1) Except where the
right to request a hearing is deemed to
have been waived as provided in para-
graph (c)(4) of this section, the person
served with a notice of assessment may
file a written request for a hearing
with the adjudicatory body specified in
the notice. The person shall enclose
with the request for hearing a copy of
the notice of assessment, and shall de-
liver the request, as specified in the no-
tice of assessment, personally or by
registered or certified mail (return re-
ceipt requested).

(2) Failure to deliver a written re-
quest for a hearing within 45 days of
the date of service of the notice of as-
sessment shall be deemed a waiver of
the right to a hearing.

(3) Any hearing conducted pursuant
to this section shall be held in accord-
ance with 5 U.S.C. 554. In any such
hearing, the amount of civil penalty
assessed shall be determined in accord-
ance with this part, and shall not be
limited by the amount assessed by the
Federal Land Manager under paragraph
(f) of this section of any offer of miti-
gation or remission made by the Fed-
eral Land Manager.

(h) Final administrative decision. (1)
Where the person served with a notice
of violation has accepted the penalty
pursuant to paragraph (c)(4) of this sec-
tion, the notice of violation shall con-
stitute the final administrative deci-
sion;

(2) Where the person served with a
notice of assessment has not filed a
timely request for a hearing pursuant
to paragraph (g)(1) of this section, the
notice of assessment shall constitute
the final administrative decision;

(3) Where the person served with a
notice of assessment has filed a timely
request for hearing pursuant to para-
graph (g)(1) of this section, the decision
resulting from the hearing or any ap-
plicable administrative appeal there-
from shall constitute the final admin-
istrative decision.
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(i) Payment of penalty. (1) The person
assessed a civil penalty shall have 45
calendar days from the date of issuance
of the final administrative decision in
which to make full payment of the pen-
alty assessed, unless a timely request
for appeal has been filed with a U.S.
District Court, as provided in section
7(b)(1) of the Act.

(2) Upon failure to pay the penalty,
the Federal Land Manager may request
the Attorney General to institute a
civil action to collect the penalty in a
U.S. District Court for any district in
which the person assessed a civil pen-
alty is found, resides, or transacts busi-
ness. Where the Federal Land Manager
is not represented by the Attorney
General, a civil action may be initiated
directly by the Federal Land Manager.

(j) Other remedies not waived. Assess-
ment of a penalty under this section
shall not be deemed a waiver of the
right to pursue other available legal or
administrative remedies.

§700.833 Civil penalty amounts.

(a) Maximum amount of penalty. (1)
Where the person being assessed a civil
penalty has not committed any pre-
vious violation of any prohibition in
§700.807 or of any term or condition in-
cluded in a permit issued pursuant to
this part, the maximum amount of the
penalty shall be the full cost of res-
toration and repair of archaeological
resources damaged plus the commer-
cial value of archaeological resources
destroyed or not recovered.

(2) Where the person being assessed a
civil penalty has committed any pre-
vious violation of any prohibition in
§700.807 or of any term or condition in-
cluded in a permit issued pursuant to
this part, the maximum amount of the
penalty shall be double the cost of res-
toration and repair plus double the
commercial value of archaeological re-
sources destroyed or not recovered.

(3) Violations limited to the removal
of arrowheads located on the surface of
the ground shall not be subject to the
penalties prescribed in this section.

(b) Determination of penalty amount,
mitigation, and remission. The Federal
Land Manager may assess a penalty
amount less than the maximum
amount of penalty and may offer to
mitigate or remit the penalty.
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(1) Determination of penalty amount
and/or a proposal to mitigate or remit
the penalty may be based upon any of
the following factors.

(i) Agreement by the person being as-
sessed a civil penalty to return to the
Federal Land Manager and ultimately
to the Navajo Nation archaeological re-
sources removed from the New Lands.

(ii) Agreement by the person being
assessed a civil penalty to assist the
Federal Land Manager in activity to
preserve, restore, or otherwise con-
tribute to the protection and study of
archaeological resources on the New
Lands.

(iii) Agreement by the person being
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of
violations of the Act or this part;

(iv) Demonstration of hardship or in-
ability to pay, provided that this factor
shall only be considered when the per-
son being assessed a civil penalty has
not been found to have previously vio-
lated the regulations in this part;

(v) Determination that the person
being assessed a civil penalty did not
willfully commit the violation.

(vi) Determination that the proposed
penalty would constitute excessive
punishment under the circumstances.

(vii) Determination of other miti-
gating circumstances appropriate to
consideration in reaching a fair and ex-
peditious assessment.

(2) The Federal Land Manager shall
consult with and consider the interests
of the Navajo Nation prior to proposing
to mitigate or remit the penalty.

§700.835 Other penalties and rewards.

(a) Section 6 of the Act contains
criminal prohibitions and provisions
for criminal penalties. Section 8(b) of
the Act provides that archaeological
resources, vehicles, or equipment in-
volved in a violation may be subject to
forfeiture.

(b) Section 8(a) of the Act provides
for rewards to be made to persons who
furnish information which leads to con-
viction for a criminal violation or to
assessment of a civil penalty. The Fed-
eral Land Manager may certify to the
Secretary of the Treasury that a per-
son is eligible to receive payment. Offi-
cers and employees of Federal, State,

§700.839

or tribal government who furnish infor-
mation or render services in the per-
formance of their official duties, and
persons who have provided information
under §700.833(b)(1)(iii) shall not be cer-
tified eligible to receive payment of re-
wards.

(c) All civil penalty monies and any
item forfeited under the provisions of
this section shall be transferred to the
Navajo Nation.

§700.837 Confidentiality of archae-
ological resource information.

The Federal Land Manager shall not
make available to the public under
subchapter II of chapter 5 of title 5 of
the United States Code or any other
provisions of law, information con-
cerning the nature and location of any
archaeological resource, with the fol-
lowing exceptions:

(a) The Federal Land Manager may
make information available, provided
that the disclosure will further the
purposes of the Act and this part, or
the Act of June 27, 1960, as amended (16
U.S.C. 469-469c) without risking harm
to the archaeological resource or to the
site in which it is located.

(b) With the concurrence of the Nav-
ajo Nation, the Federal Land Manager
shall make information available,
when the Governor of any State has
submitted to the Federal Land Man-
ager a written request for information
concerning the archaeological re-
sources within the requesting Gov-
ernor’s state; provided that the request
includes:

(1) The specific archaeological re-
source or area about which information
is sought.

(2) The purpose for which the infor-
mation is sought; and

(3) The Governor’s written commit-
ment to adequately protect the con-
fidentiality of the information.

§700.839 Report.

Each Federal Land Manager, when
requested by the Secretary of the Inte-
rior, shall submit such information as
is necessary to enable the Secretary to
comply with section 13 of the Act.
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§700.841 Determination of loss or ab-
sence of archaeological interest.

(a) Under certain circumstances, a
Federal land manager may determine,
pursuant to §700.805(a)(5) of this part,
that certain material remains are not
or are no longer of archaeological in-
terest, and therefore not to be consid-
ered archaeological resources under
this part.

(b) The Federal land manager may
make such a determination if he/she
finds that the material remains are not
capable of providing scientific or hu-
manistic understandings of past human
behavior, cultural adaptation, and re-
lated topics.

(c) Prior to making a determination
that material remains are not or are no
longer archaeological resources, the
Federal land manager shall ensure that
the following procedures are com-
pleted.

(1) A professional archaeological
evaluation of material remains and
similar materials within the area
under consideration shall be com-
pleted, consistent with the Secretary
of Interior’s Standards and Guidelines
for Archaeology and Historic Preserva-
tion and with the 36 CFR parts 60, 63,
and 65.

(2) The principal Office archaeologist
or, in the absence of a principal Office
archaeologist, the Office Consulting
Archaeologist, shall establish whether
the material remains under consider-
ation contribute to scientific or hu-
manistic understandings of past human
behavior, cultural adaption and related
topics. The principal Office archaeolo-
gist or the Office Consulting Archae-
ologist, as appropriate, shall make a
recommendation to the Federal land
manager concerning these material re-
mains.

(d) The Federal land manager shall
make the determination based upon
the facts established by and the rec-
ommendation of the principal Office
archaeologist or the Office Consulting
Archaeologist, as appropriate, and
shall fully document the basis therefor,
including consultation with Indian
tribes for determinations regarding
sites of religious or cultural impor-
tance.

(e) The Federal land manger shall
make public notice of the determina-

25 CFR Ch. IV (4-1-05 Edition)

tion and its limitations, including any
permitting requirements, for activities
associated with the materials deter-
mined not to be archaeological re-
sources for the purposes of this part.

(f) Any interested individual may re-
quest in writing that the Office Con-
sulting Archaeologist review any final
determination by the Federal land
manager that certain remains are not,
or are no longer, archaeological re-
sources. Two (2) copies of the request
should be sent to the Office Consulting
Archaeologist, care of Land Use Man-
ager, Office of Navajo and Hopi Indian
Relocation, PO Box KK, Flagstaff, AZ
86002, and should document why the re-
questor disagrees with the determina-
tion of the Federal land manger. The
Office Consulting Archaeologist shall
review the request, and, if appropriate,
shall review the Federal land man-
ager’s determination and its sup-
porting documentation. Based upon
this review, the Departmental Con-
sulting Archaeologist shall prepare a
final professional recommendation, and
shall transmit the recommendation
and the basis therefor to the head of
the bureau for further consideration
within 60 days of the receipt of the re-
quest.

(g) Any determination made pursu-
ant to this section shall in no way af-
fect the Federal land manager’s obliga-
tion under other applicable laws or reg-
ulations.

§700.843 Permitting procedures for

Navajo Nation Lands.

(a) Pursuant to the Act and this sub-
part, the written consent of the Navajo
Nation is required. Written consent
shall consist of a Navajo Nation permit
issued in accordance with the Navajo
Nation Code or a resolution of the Nav-
ajo Nation Council or delegated com-
mittee of that Council.

(b) When Indian tribal lands are in-
volved in an application for a permit or
a request for extension or modification
of a permit, the consent of the Indian
tribal government must be obtained.
For Indian allotted lands outside res-
ervation boundaries, consent from only
the individual landowner is needed.
When multiple-owner allotted lands
are involved, consent by more than 50
percent of the ownership interest is
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sufficient. For Indian allotted lands
within reservation boundaries, consent
must be obtained from the Navajo Na-
tion and the individual landowner(s).

(c) The applicant should consult with
the Office concerning procedures for
obtaining consent from the appropriate
Indian tribal authorities and submit
the permit application to the Office.
The Office shall ensure that consulta-
tion with the Navajo Nation or indi-
vidual Indian landowner regarding
terms and conditions of the permit oc-
curs prior to detailed evaluation of the
application. Permits shall include
terms and conditions requested by the
Navajo Nation or Indian landowner
pursuant to §700.817 of this part.

(d) The issuance of a permit under
this part does not remove the require-
ment for any other permit by Indian
tribal law.

PART  720—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NAVAJO AND

HOPI INDIAN RELOCATION
COMMISSION
Sec.

720.101 Purpose.

720.102 Application.

720.103 Definitions.

720.104-720.109 [Reserved]

720.110 Self-evaluation.

720.111 Notice.

720.112-720.129 [Reserved]

720.130 General prohibitions against dis-
crimination.

720.131-720.139 [Reserved]

720.140 Employment.

720.141-720.148 [Reserved]

720.149 Program accessibility: Discrimina-
tion prohibited.

720.150 Program accessibility: Existing fa-
cilities.

720.1561 Program accessibility:
struction and alterations.

720.152-720.159 [Reserved]

720.160 Communications.

720.161-720.169 [Reserved]

720.170 Compliance procedures.

AUTHORITY: 29 U.S.C 794.

SOURCE: 51 FR 22891, 22896, June 23, 1986,
unless otherwise noted.

New con-

§720.103

§720.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the U.S. Postal Serv-
ice.

§720.102 Application.

This part applies to all programs or
activities conducted by the agency.

§720.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, U.S. Department of
Justice.

Auzxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

1031



§720.103

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alocoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

25 CFR Ch. IV (4-1-05 Edition)

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §720.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.
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§§720.104-720.109 [Reserved]

§720.110

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

Self-evaluation.

§720.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§720.112-720.129 [Reserved]

§720.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

§720.130

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or
(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(1) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
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under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program activity with respect to
handicapped persons.

(6) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§720.131-720.139 [Reserved]

§720.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

25 CFR Ch. IV (4-1-05 Edition)

§§720.141-720.148 [Reserved]

§720.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§720.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§720.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§720.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
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but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of §720.150(a)
in historic preservation programs, the
agency shall give priority to methods
that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property
is not required because of §720.150(a)(2)
or (a)@3), alternative methods of
achieving program accessibility in-
clude—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by

§720.151

October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

(e) Housing. The agency shall ensure
that any dwelling purchased for a
relocatee household is readily acces-
sible to and usable by any handicapped
person who is a member of that house-
hold.

[61 FR 22891, 22896, June 23, 1986, as amended
at 51 FR 22892, June 23, 1986]

§720.151 Program accessibility: New
construction and alterations.

(a) Each building or part of a build-
ing that is constructed or altered by,
on behalf of, or for the use of the agen-
cy shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
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in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

(b) The agency shall ensure that any
dwelling that is constructed for a
relocatee household is designed and
constructed so as to be readily acces-
sible to and usable by any handicapped
person who is a member of that house-
hold.

[61 FR 22891, 22896, June 23, 1986, as amended
at 51 FR 22892, June 23, 1986]

§§720.152-720.159 [Reserved]

§720.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
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cial and adminstrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §720.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§720.161-720.169 [Reserved]

§720.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Assistant Director for Reloca-
tion Operations shall be responsible for
coordinating implementation of this
section. Complaints may be mailed to
Assistant Director for Relocation Oper-
ations, Navajo and Hopi Indian Reloca-
tion Commission, P.O. Box KK, Flag-
staff, Arizona 86002.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
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days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and wusable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be

§720.170

filed by the complainant within 90 days
of receipt from the agency of the letter
required by paragraph (g) of this sec-
tion. The agency may extend this time
for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[61 FR 22891, 22896, June 23, 1986, as amended
at 51 FR 22891, June 23, 1986]

PARTS 721-899 [RESERVED]
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